VOLUMB $
| PAGES 3-1 through %-120
. XEIBIT L

COMMONWEBALTE CF MASSACHUSETTS

SUTPOLK, §8. SUPERIOR CAQORT
$ CIVIL BUSINESS
Mo, 44706
(]
?
8
’H DR. LAWAZNCS STIPLER
10
1 )
vs

ROGER SYLVERSTER

Before: Garrity, J.

7 | .Suffolk Courthouse
Room 306 ’

'8 September 18, 1964
19
zo‘ . Bey Tive
3!
22 }
23 DALE MARIB CULLINAN

0fficial Court Reporter
2 3 Wendell Road _

Nakant, MA 01508

a3

Ex. III-10-P




21
Iz
pE)

“u

TER COURT: TYou all staand) X'l]l eit down.
~ THB CLERX: Yadan Torelady and st least 10
-cﬁbarl of the jury, have you agreed upon a verdict?

.Yo‘: wve have.

rx: anaxa Weuld you pass Lt to the Court
officer, piuu. |

!il COURT: Bafore I even look at xoﬁx
verdict, I thank you for your verdioce.

THR CLERK: In the satter of Civil Action
Wnbezr (4706, Lavrence 8tifler against Roger
Sylvestsz, the vardict of the Jury for plaintiff.

Juzy £ind for the plaintiff, Lawrence Stifler, and
assess daiagn. in the sum of $717 medical and 8203
pain and suffering.,

S0 say you Hadam Torelady and at least 10 zenmdexs
of the jury.

The verdict ls recorded.

THR COURT: It's been a pleasure working.
with you. Thie was a very, very difficule case to
decide, and you're a bunch of great pecple. '

Thanks again. Rave an awfully aice day. You did
oredit to the system. @ood bye.
| , (Jury Wote. Marked
for identification as Rxhibit 'L;')

(Whereupon, the trial was concluded.)
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inglusive, is an accurete transcript to the best of ay

knowledge, skill and chility.
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2 IN THE CIRCUIT COURT QF THE STATE OF QREGON
3 ) FOR THE COUNTY OF MULTNCMAH i
4 | JULIE CHRISTOFFERSON )
T TITCH30URNE, }
5 )
| Plaintiff, )
6 | )
| vS. ) No. A7704-25.54
7 )
g CHURCH OF SCIZNTOLOGY, MISSION OF )
8 | DAVIS, a non-prcfit California )
| corperation doing 2usiness 1in )
. 9 { Oregon; CHURCH OF SCIENTOLOGY OF )
| CALIFORNIA, doing business in )
10 ! Cregon; and L. RON HUBBARD, )
)
11 ! Defendants. )
12
Wednesday, May 12, 1985,
13
5:05 p.m. ;
14 , |
1§ i BEFORE: The Honorable Donald H. Londer, Cizcuics !
| Judge, In Chambers. !
16 i
- . | APPEARANCES: Rankin, McMurry, VavRosky & Conerszy
17 (By Messrs. Garry P. McMurry and
; Ronald L. Wade), of Attcrneys Iz
18 Plaintiff.
19 Kell, Alterman & Runstein (By Mr. T=22 I
‘ Runsteirn) and
20
I Cooley, Manion, Moore & Jores, ?2.C.
21 f (By Messrs. Earle Cooley and Harrce
‘ Manion IITI), of Attornevs Icr =tne
2 Defendants.
|
23 [ Also Present: Mr. Thomas W. McPherson of Rank:i.:,
McMurry, VavRosky & Dohercty.
24
25




1 FRIDAY, May 17, 1985, the trial was resumed

2 pursuant to adjournment, at S5:12 p.m., and with all part-ies
3 presenrt the foll-wing proceeaings were had:

4 THZ COURT: Jury Foreperson please rise.

5 Mr. Fuhr.

i

6 SUROR NO. 1l: Yes, sir.

7 THE COCRT: Have vou reached a verdic%, sir>
8 JUROR NO. ll: Yes, we have.

9 THE COURT: I= your verdict unanimous?

10 JUPOR NO. 1ll: I dorn't understand what ----
11 1 THE COURT: ‘ave all of you voted the same way?

|

|
12 JUROR NO. 1l: No.
13 THE COURT: All right. Have nine of you answered

. . [

14 each question, the same nine answered each gquestion? I

15 JUROR NO. ll: Yes, sir. :

16 THE COURT: All rigtt, hand it to the clerk please. ’

I l
17 ] I will rcad the verdice:.

| i
18 ; "l., Were the courses and services offered <2

t

i

19 ; plaintiff by <the Church cf Scientology offersd to nar

20 . .
- on a wholly ncn-religious basis?
,l " "

- Answer: Yes.

2 . ‘
2 "2. Do vou find, by clear and convincing evidence;
23 that the statements made to plaintiff were Iraudu.=n<

\ 24 : "
as defined by the Court?
25
Answer: "Yes." L
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"3. Did rlaintiff suffer general damages?”

" ”

Answer: Yes.

I

‘4. I your answcr tc Juestion 3 1s 'ves,' w-
1s zne amcunz of Plainziff's damages?

i,narcn Or Scientology, Mission of Zavis

charen 9F Scientology <f Califmrnia 31,233..20
L. Ron Hubbard $1,832.55
3. Is any Cefendant gullty of wantcn miscoadu:

ustilving an assessment of punitive damages agains:

-
4

that Jefendan:?

Jihurca of Scientclogy, Mission of Zavis Yes
Church of Scientology of California ves
Z. Ron Hubbard Yes

6. If vour answer to Question 5 Ls 'ves
any Dcfendan%. vcou nay enter punitive damages azalnse
that Defendan=.

Church o7 Sclientology, Mission of DJav:is
$1,500,700

Church of Scientology of Califernia 3517,322,7°

L. Ron Hubbard 3

8. We Zind Plaintiff's claim against Jhu
Scientology of California is time barred v the uC
vear statute c¢f limircaticns.”

Answer: "Nol. "
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"9. We find our verdict in favor of Plaint.*¢ \

and assess damages as set fourth in Juestions 4 and 6.

" [

Answer: Yes.
“Dated =ta:.s 17th day of May, 1985." By "Jcseph

Fuhr Jury Foreperson”

MR. CCOLZY: ©On behalf of defendants I request --e
cury be polled before the verdic: is recorZed and z-a- ney
e polled on eacn guestion.

THE COURT: You understand what we are going =2 30 ncw.
We are going to ask you which of you votgd as to each gues-
tion.

NO. Ll that guestion with the courses and servicss

. '

tc her on a wholly non-religious basis.
If your answer is "Yes," please raise wcur nan:.
That is unanimous. -
MR. COQLEY: ay I sce the show of nands again.
THE COURT: D1d I see -- yes, I see 12 hards.
MR. RUNSTEIN: Thank you.
THE COURT: VNo. 2, "Do you find, by clear and ccn-
vincing evidence, that the statements made to plainz.if

were fraudulent as defined by tnhe Court?”

voT2Z

The answer to that was "Yes." How many

that way?

That 1s unanimous.
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w37 .5 tne

-

Calilornia;

conduct -Js

3gainst iha

Detfendant,

Defandant.

$1,230,000"

No. 3, 'CTid Plaintiff suffer general damages?”
kands gleasc.

73s, <naArnL1nous.

Yo. 4, 'If your answer =2 Quest:ion 3 s ‘ves, '
amount of Plaintifi’'s damages?

Chursa of Sciertology, Mission <f Cavis.

and tre came for the Church of Scientolcgy of
tne same for [.. Ron Hubbard.

That 1s unanimous.

o. 3, 'Is any fefendant guilty of wanton mis-
21iving an assessment of punitive Zamages

© Defendant?

Church »r Scientology, Mission of Davis”

It's unanimous.

"Church of Scientoloty of Cal;fornia"

Cnanimous. ) -
"L. Ron =ubkbard”

Unanimous.

ts 'yes' as iz i

d

s

"If your answer to Question

you may cnter punitive damages agains: :hac

Church of Screntology, Mission of Dav:s

Nire.

"Crurch of Scientology of Califeormia SL7,
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Verdic:

Vine.

“L. Ron tHubbard $20,000,000"

Cnanimous.

"We find Plaintiff's claim against Church of

Scientology of Calilfornia 1s time barred by the two vear

statute of limitacions.”
Answer 1s "No."
Your answer was "No" 1t was not barred ty =-ne
statute of limitations. Ycur answer was "VNo."
That 1s unanimous.
MR. MANION: o, it's not.
THE COURT: L., excuse me.
And the 'ast one "We find our verdict in favzcr
of Plaxn&iff and assess damages as set forth in Ques=ziccs
4 and 6."
Hine.
The verdict is in order.
Members of the jury, I know this has tceen exzrara!
difficult for vou and I want to just take a momen=z afzar
1l weeks and say to you how much we appreciate you Spenc..j3
1l weeks with us. And more than that the attentisn you

'

nave given to and consideration you have given to all

O
",

-

us during the course of this trial to the lawyers, o

Court.

We have all watched you carefully, and I <nZw
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each one of us feei that ycu have been an outstanding ;ury
You have been under hardships, we worked Yyou long and hard
SO I wanf to _Ust :axe ENLS OPPOrtunity to thank you for
the serwvice you have performed as -urars.  You indeed nave
tericrrmed a public service.

[ nope you will realize some day down z=e . .-a
~oen ycu jet home and maype when this 1s all nenind I,
you will recognize that you have also performed scmewnat
of a service Ior yourselves -- ard I say this €or this
Teascn, grobably a lot of you have not thought =oo much
acout wnat joes on lown in this tuilding and ~cw the jury
system works and whv L1z {s such an important zart, not
cnly of our civil :irisprudence, but our criminal -ust.ce
system,

While 1t is no: perfect it is still zhe fi:-es:c
svstem devised by the minds of men. You have seen lawvers

at their Zinest and I am referring to all of them. I -uss

nQce that vou can remember that.

<
Q
[
A%
"
b

Once again [ thank ynu for being here.
excused from your service as 3urors.
(At 5:I1 p.m. the jury lef:s the courcrocn.;
MR, COQLEY: I =zake 1t court is adjourned?
THE COURT: Court is adjourned.
(At 5:22 p.m. the trial of the above-enc.zl2d

cause concluded.)
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STATE OF OREGON, )
) ss.
County of Multnoman. )
* I, PATRICIA R. CrAVIS, Official Reporter for

Cepartment Uo. 4 of the Fourth Judicial Districet of rie

abcve-entit.ed court, hereby certify that I reported 1n

)
'
r—
0
(B
ot
)
19

Stenotype the oral proceedings had upon the tr

tn

above-entitled cause on May l4, LS and 16, 13985 pcefsre =--a
Honcrable DJonald L. Londer, Judge of said court; =rh3z= °
have subsequently caused my Stenotype notes so taken *to -e
reduced to typewrit:ing, and thac the foregoing transcrip-,
rages 1l to 44, both inclusive, consrjtutes a full, true anc
accu:ate.record of the oral proceedings as set out above
in the above-entitled cause.

DATED at Portlard, Oregon, this 22nd day <% Mav,

1985.

Patricia R. Davis
Qfficral Reporter
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1 JMM -I' ™R C‘IRCUIT COURT OF THE STATE OF OREGOW

POR THE COUNTY OF MULTNOMAR

-3
3 JuLIZ CHRISTOFFERSON, )
‘4 Plaineifs, ; CASE NO. A7704-08184 #
s ve. : ORDER GRANTING MOTION
) FOR MISTRIAL

8§ CHURCH OF SCIENTOLOGY MISSION )

OF DAVIS); CHURCH OF SCIENTOLOGY )
7  OP CALIFORNIA; and L. RON HUBBARD, )
s Defendants. ; .
9 The Court hereby grants & mistrial in this actiom
10 on the following grounds: . ) 4
1 1. Plaineiff's counsel's closing srqument vas _;
12 improper and prejudicial to Defendants and unable to be cured
13 by a curative or limiting instruction;
14 2. 1In.light of the question submitted to the Court
15 by the jury during it's deliberation, the Court's giving of
16  tnstruction No. 28 in which the Court ruled that certain
- :resentations were wholly secular in nature, vere
12 cantamount to directing a verdict in favor of Plaintiff.
9 Accordingly, the delivery of that instruction was
20 qrronecus and prejudicial to the Defendants.
=4 Por the foregoing reasons, the Court hereby
22 geclares a sistrial and orders a new trial to be held on all
3 jssues.
2 DATED this ‘& day of . 1983,
23
. (Ghraney Mot
P | - ORDER GRANTING MISTRIAL Cireuit Court 3««

S
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CERISTOFFLRSON v. CHURCE Of SCIENTOLOGY. ETC. Or. §77
Che . Or.Agp. bas P 3¢ Y

7 0r A X3
Jalle CARISTOFFLRSON, Ravpendent
.

CHURCE OF SCIENTOLOGY OF PORT-
LAND. aa Oregea neaprofit corpere-
tdon Qdared of Sclentelogy. Missien of
Davia s nenprefit Calfernis corpory-
ten doing business ta Oregon. Delphian
FPoundation. sa Oregea nenprefit corpe
ratien, and Martia Samsela Appellanm

No ATO=08184;: CA 15082

Cours of Appeals of Oregon
Argued a0d Submitied Sept 3 SL
Decided May & 9R2
Reconsiderstion Desied Juse 10, 1962

Phintiff brougdt artiew aguiam rli-
gious emrpomtiors sad ethars W recover for
e trt of sutngeows meduct aad freed

The Cirenit Court, Multsomad County, Reb

art P. Jones, J, entared judgraest for plaie-
tff, aad dafendants eppasled The Court
of Appaals, GOwea, P. I, beid that: (1)
evidesm vus insuffident as s mattar of aw
o establish Ve o of sutrugeous enduet
@ plaisdff esuid set emver sa fread
daim frem mligions esrporation whieh €d
sot employ individuals whe allegedy made
mareprusstitions o plaindf!; (3) plantll
@uid sot emver o8 fregd daim (e see
proflt odumtienal institwtion eu

!

s whelly ssareligious purpess » 8 st @
®ae withia the rele et the treth o fals-
of rlgiouws baliefs sad dortrines may st
sedaitiad for dewarmination by jury a
esticn frand: aad (5) dafendant mif
gious wrperitios vas sattied W the pre
tosties of e Frmt Amesdment for sate-

ACUAR 00 of mligious Vi tess veeld
b mvamed and muse weuld W msaaded
for recrmal

Revemed 8 W camain dondasts;
warted wnd remanded for sev el &
whar defesdaz,

L Damagw o= 08(0) -

la sutragwous woaduct sction, Wdeagh
R s erdinanly for Whar of ‘as W detarmine
st suly historian] facus, Dut ulse wheder
offeasveras of defendant's wadeet «x-
@eds aay resscoadle Smit of soaal wiers-
ten. it i for wal eour W detarnine 3 e
flrst imtana, vhether defendant’s msduet
WAy reasonably be regurded o W9 Wrtme
asd wWtIgwOw M W Jurait remvery.

L Damagwm o= 5o 10

It » suly by proaf of eeaduct that s
beyend the Umita of mmcial tolemution that
plaistiff may ressver iz an action for sute
geous maduct, 30 matiar what defendaat
ey Mave intanded 10d 20 MaZur vhat s
offent on plaistiff may have basa

3 Daragwm 5010

Is sstiss brought aguinst religiows o~
gnimtion aad stiam by former Samber of
the erpanization, evideam wus imuffisent,
@ s matter of bw, » eudlish the e of
outrageous maduct duriag Ume at plais-
WY vas wsecstad with defesdasta, sasm
plaistiff jeined the rlfigiecs erpumimtion
veluatarlly, thars vas » evideam thet
plaintfY vus trwtened o forend 0 >
mais gvelvel ia the religious erguaimtion,
and 29 evideam that during her umesiaton
with the ergunisation, plaindl was alruid
0 Wrmizats bar invelvement or foared do-
fendants ia any way.

4 Damagu == 5010

Ia setion breught aquiast religions o
praimten and ohars by former mamber of
the erpunization. evidenes v insuifigent
W auadlsh Wt of swagreus waduat e
ourriag smbsequent W plainiiffs depre
gramisg, sism fact that el srtion bad
boea fMed by mrtain of dafendants sguiast
plaintdfy €d st sudind wwE @
duet, thare vas 80 evidena st defadans
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nfermed plaiatif? at she dad Besz de
cdared & “ppreanve Jeroa” sudject W e
przatoa’t dleged palicy of mtrdution.
and delandazy’ muanes of document fear
bidding persons amsocsied with dafendants
{rom wamunatsg it plaintl! vw
sued afer pluetiffs attarney bad damand-
od hat defendacy ot emawct plancf?

L Fnd @)

Plauacif! eeuld a0t mecover 0g bar muse
of action for {raud agunmt mligious eepo-
moea, sines wee of iadividusis whe o
logedly made misrepresestations 0 plais-
tf! was ciairoed ® have Deen a2 agent o
amployee of the mligious @mrporalon, end
fast that the mligiow erporaton and o
otder raligious mrporatios which employed
individuals *d0 allegedy made Ve misrvp-
resestations were erganizations of the same
rligious mevemeat did 20t by itaelf provide
s mificent liak o beld dafendaat rligious
erporstion liable fer what may have bees

done ¥y e other ruligiowm erpomation.

6 Corpenrtions L4513

Plaiatif! aseid a0t ressver o der {reud
daim ({rem soeprofit edumtiosal institutien
on e dase of alegud misrepresentations
made by agents aad empleyess of rlireus
@rporiiion, siscs evidenes that the twe an-
UG seared & werporats offiewr and shared
faclities did set muppert “piardiag he e
porsia vail” = a5 © parmit Testiag the
wdoaational institvties asd e =liZiccs
;mrporuc” 8 o8e, And are vu ae evi-
daaen thai odumatiomal nstitgtea \ad Wy
Fight 4 eatrel the artions of the reiigious
corporstion or had a2y senuial matrel over
these asZisan

7. Framd & 84(3)

I fraud estiss breught aguine reli-
gious mrpertion, its president, aad ohem,
evidemns on imue of whether raligious e
peratiea’s president hed kaewledge of mis-
rpresenutions sllegedly made by religious
wrperausn’s mpleyems and agenn vas
sulllciant fov jury.

L Fud e 84 &)

To eubiish ‘reod. plaintif? must ordi-
farily prove At represantatiens made
wvare false. Dyt whes religious beliefs and

CS] FROD

644 PACTFIC REPORTER 34 SERIXS

Grrine ws avelved the Yt @ faisity
of mligious daliefs e docraas may ast be
mbmutied lor dotarmussten by jwy.

L Prand &= 4(]) -

In action for fraud drought sgrinst re-
Bgious sorporstion and ethem thal esurt
" roquired W detarmise e riigious
charncier of alleged misreprwentations
ouly £t escld do 9 w0 s matier of law,
that @ i thery ware oaly one meeciusion 0
s &nvn frem e evidesm USCA
CoantAmend L

16 Consditwtional Law em gy

Fer purposes of rele previdiag that the
eth or falsity of meligions deliels or duoo-
wrines may set de subaitied fer detarming-
tes by jwy B artien for frend; while
baliefs relsting W the axistanm o, sad
maa’s reistisaship ts, & Ged ame miigious,
ballef s o traditienal, or aay, “ged” b ast &
prerequisita to & fladiag that 2 Mallaf is
religios USCAConmtAimend L

11, Counstitwtienal lavw e ¢

Fas: that religion is of relativaly resent
arigia dees net mans that it s set eatitied
9 the pretartion of the Mirst Amasdent
USCAConmtAnad L

12 Censtitwtienal Law o4
Orpzimten whish wvas aesrperuiad
s s taxezempt religions erpraimmtion,
whish had ordained ministars and daree
terised itself 28 & chureh, and which had o
synem of baiiefs, or aeed vhidh smeen-
pamad baiiefs Wat were rligious in dharne.
er was & riligiows erpunization entitied
inveks the prewsction of the fres cxeruine
dase U3 CA.ComstAmend L

18, Praed =38

A miigious erpraimtion, BDarvy be
@use it @ sueh, i %0t shisided by the Flrst
Amendment frem all Hability fer frend:
suaements by agests of reiigious erganmm-
tion do ast caneAry e religieus dallels and
practom of he erpuaization, e free ax.
ereise ciause provides ne defense W aclion
for fmud U SCAConstimnend L

NLOL!




CMRISTOFFERSON «. CHURCE Of SCTENTOLOGY. ETC.  Or. ST9

e a O Agh, 008 P 2a ST

14 Constitudiosal Liv @m iy

(s e waur of e atadlsiment
dause, the damcarzation of religions e
ROIZALON’S aCTVItY a8 NOAIRLigIoas B Bet &
detarminative /acwor, dut he characars.
tes of deliafs & mligious Dy eoe meking
the prowcioa of e {ree exarcise daus
set detarminative dther. USCACourt
Apend L

18 Masd = &(])

I8 sctioa for fraud dDrought squinst ™
ligious merporution, evidence wus sufficest
for jury oa e msue of wheder msrepre-
matatons allegudly made dy miigious @e
poraton’s agesy and employem vere made
for & whelly soarsiigious purpose 30 w4 ot
@ eme withis the rale at e reth o
falsity of miigious deliefs and dectrinems
may set be submitiad fer detarmiaation by
Jury ia scuoan fer fraud

18 Appenl sad Erree & 1177(%) .

Constifwtions! Law em 4 :

Is freud astics breught agriast reli-
giom @rporation and othary, ia which evi
deses ertablisbed that dafendast wus & rali-
gious erpanimtios and that eurses whish
plaintiff vns induead ¥ particpats s vere
pars of religious deliafs and practians of e
miigien, rellgics asrporstions vas aatitled
te First Amendment pretartion fer Rate-
mests requnding it religious belafs and
practioms wnless it ware shewy et ral
Beats nads wvare part of a2 offer of hame
sarviem o8 & vhely sevular basis; bemuose
Tl ourt srrenesusly iagtoetad Uat & do-
tarmisation shouid e made for mabh of
Alleged misreprussntations 18 8 whether it
" religions vs set assurnta, jedgmesnt
aguinmt religiow erpunization weuld be re-
varsed and cause mmanded for mTal

17. Praed & 13D

Stats of mind of ene serused of making
franduiest mprusentations s at awwe whes
one of the clements o Do shown i rpmkars
knowvisdge of the falsity of the mpremesta
tiss aing made.
18 Frud =i

s astien {w fraud drought agriamt re~
Ogious esrperilion and ethary, tial eurt

CS ] FROD

@red s exduding Wree by Leed 0
how the good ‘sl of eae of e individu-
os whe 2ede e Alegwd misrvsrwmantation
W plaistff. nines the exAidits wvam mievaat
8 he asue of Uy ntate of ming of e one
sarused of maicag {muduiest Mprwenta-
tions.

19. Fraud &8¢

Is action for fraud hrought aguinst re-
ligiouws mrporstons and otders. Tial ®urt’s
imstruezion At B8 order W f1ad fer plain-
U2, jury was required w0 find st plaians?,
heviag o right ' do 20, reascasdly melied
poa reprasentation and did set bnew it
was false. sdequataly aad serumaly nated
spplieadie law, and Wearlore, ial @an dd
ot @T ia deayag dafendast’s requested
m daflaing “justifiadle relasem.”
8. rd =)

1a sction for fraud brought aquiast re-
Egiows ‘aarporution and otders. wia) eart
erred is refusing @ submit dafendast’s re-
qeestad  imtruction deflaiag “metarial
fast,” sinre that tarm westituted aa tie
mant of the sction,

21 Trial =300

Ia arcies for {raud Drought aguinst re=
Egious mrportios aad stdam, wal wurt
€d st wr a falisg W imtoet jury Wat
“frand ¥ mMver presumed,” fam WUB
ot of the insuutions &a § whola, jury -
s adoguataly instructed ia that regurd

£l Fnsd =&()

In setisn for fraud breaght aquiast re-
lgiows mrporities sad otders, Tal aurt
O st wr 8 faliug @ give Jdefuxiants’
rquertsd SUUETINS @AWLNAL e 1D~
afle lazguage of e fedenl and s mo-
stitutiona) previsiens establishing religious
fresdom. USCAConstAmeads L 14
ConstArt L $4 22

2 Frud =d4)

1a setion for fraud deught aguinst ro-
Igiom srperation snd sidears reesd wrtad-
Bebed. m s matter of law, that the beliafs
prastiond by defendists emnsuitud & reli-
glon, and dafendants ware entuited @ jury
instroeiion 0 that affest
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Puaitive damage A et saavulabie
for fmad mertiy because e f{raudulest
Mpressatons am “speech” USCA
CorstAmend L
A Fad =4

[a action for fraud drought aguingt re-
ligious wrporitions and others, plainaiff
was not preciuded Zrom ~ecoverag puaitive
damagum, unee here 3 0 e@nstitutonal
mquuremest that mligous orgunizatons
should s0t de made iadle for puaitive dam-
agw Secause ey wv mlgious erpunim-
tions. evea if ‘he motant of the natament
whuch ey wre aleged 0 have made 8 wot
miigious. US.CAComstAmend L

Charies J. Merwa, Portand, aad Emily
M Bam New York City, argued the mause
for appelants Ou the drmafs was Quaries
J. Meran, Portiand

Garry P. MelMurry, Portland, argued the
@uss for respondent. Wi him e the
biaf vas Pawde J. Doderty, Reaad L
Wade, Rankdn, MeMurry, VavRasky & De-
barty, Wiiam T. Powers aad Povwerss &
Pewens. Portland ‘

Bdez i Rosenthal and Lasiie M. Rob-
«ta, Portland, fUed & briaf samicus auriae
{er Cosparating Counsel {or Ue Amermaa
Qvl Lberties Unisa of Oregoa.

Jame K Noppa. Pertland, Lee Bosthby,
aad Robart W. Nizea, Washingwa, D. C,
fled & Wra! amias surine for Amarians
Uniw for Separativa of Chured asd Stata

Before GILLETTEL P. J, YOUNG, J,
aad ROBERTS, J. Pro Tem.

GILLEITTE, Presidiag Judge

Defendants sppeal frem the judgment
entarwd s & fury verdiet &n {aver of plain-
WY is bar as%en for frand and (ntentienal
iaflicden of emetional distrems (“outragens
wmedun)! Plindffs fmud auss o
tise allegwd 14 misrepresestations whish in-

L Panuf?s complant us > contained s ause of
stuen for Uniawtu Traes Precucwm sguam of
dfongams. The ;uwry fund Ut e atien
"as arred By e Ratue of Usucanens o W
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duend der %4 pay serme 83.000 0 dafendaam
Her 2use of acuen for sutrigeen wsduet
Mhtvo-uulmuum
®aral of ber qund wad W foren ez iatg 4
Ufe of samvice w0 cefendasts and ¢ eourne of
retaliatory @adue: aftar piaiaGf! disassos-
stad harvelf from defesdazu Dafendany
intarposed various defensen, incloding o do-
fense dased upon the Free Erercise Clagse
of e Tt Ameadment TDe jury swend.
ol mmpenssory and pumtve damagm
We ruverse and mmand

THE PARTIES AND THE FACTUAL
BACKXGROUND
Paintf? is & young voman whe moved W
Porland lrem Lurexa Monwna ia July,
1973, shoruy afar she gradusied ‘roam high
sehool, istending 0 obtain mme work axpe-
rianes bafore going w aslege in e fall W
stady @vil engineariag. Whes she first an
rived, 1he maywd for s {ow dapy with &
friend from Mostans, Pat Ouer, and hen
meved iate aa sparumesat with s yeuag
womas the met through Ouler. She wsoe
found 2 job with az eagineering firm and

outal hary full-time

Defencastus are the Chureh of Scsestoiogy
of Pertlasd (COSOP), s miigicas wrpers-
ten: e Chureh of Sceatdiegy, Mimios of
Davis (*he Mimnen), alse & ~uligious opoes-
tisn; the Delphiaa Feundatiea (Duiphian),
s sse-profit eduamtional imsGtution met eax-
praaly oguaised ®» 3 dwehruisted
sshool; and Marts Samuels, aa erdained
sisistar of e Qureh of Ssaatalegy sad
the pruident of the Mimiea sad Deiphian
Td¢ beiiefs of Scientslegy vere mumma.
riond in Pounding Chured of Scentsiogy v.
Unitod Stasas, 00 F 2 1144, 118182, (D.C
Cir.1989), ia 2 masner which sppears o de
aemirsts semrdiag o e reeord dafore s
a this aame:

“Tha mevemest spparestly reu &k
ast entirely upea the wrungs of ces
maa L Rea Hudbderd sa Amerara whe
maintsined the Dbeadquarwrs o e

ol eferdants reevpet the Chureh of Seensis

"%
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mevasent ia Lagland 4t e ume tis

afies was broaght (3 the arty 1960,
Nubtad wreis Tacd duedatag what

be alled Disneta’ Dianeta is ¢ e
ry of the mnd which ey gt masy of
e harpeutic wchaique v ed My
Scenwiogista, * ¢ °.

“The basic theory of Dianetias s that
man ponsessas botd & resctive miad and
an anaiyus misd THe snalyte mind s o
supamor @aputer, inapadie of error, 0
whieh can be attrbuted sene of the du-
848 asjudgasy wiich ewe weal
prodiezs and moeh iadividual sufferiag.
Thase are taensdie mtier 0 the raactive
miad, wvhich s made up of ‘sagremm’ or
patarm imprinted o8 ‘he sarveus fyvam
ia ;moments of pain. strems or IBEOASCOUS-
sem Them imprintad pattarns may bs
tiggwed by stimull associsted with the
eriginal imprinting, and may thes pro
dues enooascious or eooditiesed dedavier
.which is harmful or irretiosal

“Disnetis 's ast preneated a8 & simple
daacripties of the mind, but w & prectial
sciesm vhich ms eure masy of the b of
man [t tarme the ordinary parsen, =
cumbared by the ‘eagrace’ of his renstive
Rind, .8 & ‘Preciear’ by asslogy w0 o
oapnur from which previomly pre
grnmed instuctons lave 3t beea

® budlly dealth v promised o wall
Hubdard Mas amarad st arhmns. dar-
uiﬁsm-mmqu
taa, eye Toable Durnits. i 1ad ase-
SUs arv mychosomate asd an de eured
MWN&NW«&:M&-
ated by eogram’

“The Bubdard Cectrometar. o L-@e
tar, plays aa meental or st least imper.
aae part is Ue procam of suditiag. The
L-oesur # & siia puvasometer, simDe
» hess med a piviag e detacior s
The sudjest or ‘preciesr’ boids ia his
bands twe tia mup anns. which asv ligked
W e clerrianl spparaiza A sexile on
the ppanius NPIUT dasgw i e
electrienl resistanes of the mibject’s sria
The saditor sks quartions of the smbjext,
and he mevemant of the needle s apgar
atly wed & & chesk of e emotisnal
resction 0 the quartiona Aamediag W
oaplaz rie wnd procedures et ewt in
Sdestslegy peblications, the suditer ma
Btarpret the mevemesu of e
af\er ewruin prescrded quartons am

eased The goal of Diasetis & W 2ake
parisas ‘desr,’ hws fresing e raticnal
aad infalllbie wnalytical misd. The beae-

fit ki o] briag are st out in wesda
able and alluring detwail AZ mental &
orders are mid 0 be aused by ‘cagramn.’
a8 ae ol pychosomats doerdens, and
tha: @eempt is hreadly definad

“A presam of vorking wwad ‘dear’
doaded » ‘suditing’ This prosas vas
axpllaty darcarised & Verpy
Bubbards bestealling bdesk DIANVIT-
IQ: TEE MODERN SCITNCE OF
NMENTAL NEALTE (1990. The yreeam
invelves wmavermtion witd an ‘sediter
whe wouid lead the nidjest or ‘Precienr’
sleng kis “Ume traek.’ disesveriag ad
arpasiag ‘magrims’ aleag the way.
Theugh saditiag is reprwented primardly
A8 & methed of improvisg the spiritaal
ondition of man, mather uxpliait daselits
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teaships of ‘AfTlnity,” ‘Raality’ and Com-
ousiatien.” wvhish aken Wwgether are do




352 Or

semuasted e ARC Triangie'*

F3d ot 1152 (Pestnowm omutied)

The Wetan & mid by Huddard W be
ummortal: it ¥ e 1t satrelliag e
body, hrougi the miad Aler he deatd of
be dody, e Bews "ertariorizm” aad ree
wns 2 weher dody. The thetas doas net
are W remember the life jusm lived whea
mparsid {rom e body and mind. dut
becaume mech dividual somes back be @
raporsidie for what goms on today bdecaase
be wil] arperienm it omorrow.

Plainuiff Secame aveived with Scentolos
! umast immediataly spon armviag ia
Portand Ker fread Osiar wws tairiag
wunes s e Ximion aad. e Lis adviem,
she ecaroiled ia s emmusications emume
offaed by the Mission As part of the
earoiiment procam. she alse appled for
memberhip is the Chureh of Ssiestology.
Bemuse she was a0t yut 1S years oid,
was toid Wat 1he must edtain Bar mether’s
®wnsent ¥ remive the mrviem offered
the Mismoca. $She talephoned dar melder
asd dictatad & wesent form vhish her
Bether typed, signed and retursed.

Paintiff paid 50 {er the mmmunimtions

.

3 Reforonem W “Saemsiogy” ~for w plain
ﬂsmvcmmm&m-”
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-m.ucmaw«a.m-m...
amping W eavam dar parenu et 7Y
suriee "1 Saewiegy.

Paintif! west beme for Christmas and
Mnmdumhmuﬂym
of Jasuary, 1970 Sie lived wid sevemy)
poople. maizly Scientslogusts, and maunued
W Tork as & waitruag She did sot paria-
puimnmummiem
but wetaued 0 werk. on Nadiag” ber
parents Ia Apel 97C plaingf? west w0
ber parests’ deme 2 Montans 0 “hasdle®
Ibca.thti.b.un‘a-uubunpz
bar isveivement @ Scenwiegy, or eise w0
“dscasect” frem them. Wies e
resched dome, she 7as lecked ia the douse
and “deprograiamed.® She did net retury
8 ber iaveivenest with Scenwiogy wad. ia
fmmwnhuﬁ&aw&
tvitie aad paricpatad W “apreygTa-
Ring” ethars. She Med thin action i 197,

Defendants ruise 52 amignmests of arvee,
@veriag searly evary phase of the procssd-
ags frem pretrial s pest-verdiet. Orguai~
mtee of the iMUEG B emeviat wmplimt
ol by e variens @usm of artios aad e
variew dafendasn  Severul amignmesu
isveive e Firm Amesdmest defense
rised by defesdasts Nowwver, Bafors
resching e weastitational sues which
BuR e desided 3 Uhis man, v fIrm we-
Sder me-mnsttational chalengu i the
wtngwew eeduat ause of srtien.

'

OUTRAGIOUS CONDUC™

Paindf? alleged twe musts of it
govms waduet. The flr alleged ¢ sheme
0 guin @atrel of dor mind and o form ber
inw s Qfe of swrvim » defondanu. The
ulogrtions in hs muat iavelve actions
wanittsd by dafesdants duriag e tme
that plaincifY wag isveived with Sceaisie
. At the dese of the @mse, dafendants
meved for dirertad verdicus oa this muse of
sstion, arguiag that s & Mmatter of law,
plaisuif? had 36t preved scis that exceeded
the Imits of sexia) taleration’

o and @ nm vAr 9 plimiTs relsuensiep
URA ARy POruCuiar dEfenaam.

& T™e meusa Wisw wus dirvisd & Bmn
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The W of atantionsl afliction of amo
tesal dscwms, o sstAgEOUl @aduet, B
ofll (s the plocams of develepiag ia this
rsta For wnample there mmais ssme
questions a4 0 what fate of mind B e
quired i paruesiar situatSons W mbjest &
defendint w Uaddity. See Rrwer v En
na, 27 Or. Q5 4452 WO P M
(19™); @mpers Turmea v. Cantrul
Buresu. 20 Or. &3, 4@ P IR2
wnith Roekhill v. Pelart 280 Ov. 54
P24 B (1971)

A “special relaconship” betweas the
tias has played s role ia evary mae ia
nate aveivisg tis W' The et
daracarized a Turmas v. Coon/ BTisg
Bureny, mpra. 48 °°° ° ° a2 sbuse by the
artor of & position, er & relatien with e
other, vhich gives him artual or apparent
agtherity ever the other, o pover 1o affest
s isaresa * * % 209 Or. &t 444, SO
P2 1382 See alee Rrewer v. Drwia, auprs
_(Qasdlord and _wnast) . Reakhd o, Peland,

3k

dEY &

that reladoaship has remstly bess axplered
ts Hall v. Nay Depa=imast Ssrwm Co, M2
Or. 151, @7 2.5 128 (1981), » mme
iag u empleyw-empleye relationship, in
which the evart statad: .
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Pamf! had previovaly Yardrea peruens of

3.

"™ dancer o W N Nseskiy
bears 08 the mestal dement mguired W
Bpase Ladillty, @mpan Asaidd witd
Turmas ud 2rver, sad use o the paxt
swe. Ve offensivesam of wedea Nat
@ he Urasheld of perencal Tablivy,
soe Pakes v. Cark, 253 Or. 113 &3 P
- (98))° 22 Or. &t II7. @7 P
-3

A plaistit™s paricuiar mscepcdlty
distrem 2as ulso played 4 par ia ermais of
the @msmn  See Rockd v. Mlard mupm
(plaisti® already distruaght decazse of
sawmoble somdest sad amjury W @ld);
Twmas v. Cescn/ Blliag Buress, mwprs
(plaintif! Mad wad sufferiag from glase-
N, requiriag Tetmest by dinie for vhich
Wl wws buing wllectad); Miupacrek v.
Rodbins, seprs (plaintif? aged asd vieualy
dinadled)

Part of Xhe tniquenans of his mas B in
the snases of botd of the masdersiions
Jant dasumad. At Ube dese of Do evidennn,
plaiatlfl wvithdrew the pertion of bor - -
plaint which sleged ¢ speuial relaSemmhiy
bhetwers bar aod defendasu. Neither dows
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e dwcipies iz Restatament (Semad) of
Torta § 46 (1965) ' and deuded:

*Ws soud o aEmpier wwt w4 Whink it
Dast {eP (NS ¢Ase 9 marely heid Ut the
madust BUSt b eutragwouws i e «-
aema [t 3 our mpression st e Wt
for Lability in hese eses ®ma culy be
worked out on A.aase by anse dsisn Here
we must detarmine whether defendast’s
mnduc vI4 10 XVNE 4 8 varmuat e
impesiSon of liability for any wveary o
tonal disrws asused Wareby.® 259 Or.
0540 S PH A

s awar mse. e Oype of conduet which
wwuid sbject & dafendant o Uablity hes
bess chareciarzad o "Deyosd Ue lUmuw of
social wierten” BRrewer v. Drvia apm
287 Ov. at 450, 000 P3d 296; see alse, Hal
v. May [esarunent Storws Ca, supre, 32
Or. ot 157, @7 P M 18 .

{11 Adosugh it s erdinarly for the thar
of fact W detarmine st caly the historiaal
facta, but alse “whether e efensivesam
of e dalcadant's aaduet exeneds 2y Y-
sonable Omit of sosial wieration.® Hal v.
May Deparunest Sterwy Co. supra, 22 Ov.
. &P e,

TR (] for the trial esurt t» detan
aine, & Ye fIrt instanem, vhether
dofendanty’ mndie may remso
regurded as 9 extrefne and outrageom
W parmit remvery. 1f the minds of
sosable mes would set differ eu e
jert be wart (] ebliged ¥ grast
order of imveluatary asasuit * * °.°
kew v. Clark, supra, 33 Or. st 122

don

!?l"c%i

*He

The Tial eourt hare erved 0
defendasts’ melions for o direntad verdies
» 9 went | of the wwtrageew eedust
cause of sction. We flad 20 medea ok

7. The Ramatsrarn doonran Ve sonduat winah
SV ras @ labiity 8 fellows
LE B N am

2

x
!
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it

issggﬁg'
i
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MNUCUAGIO @ chArRier. and 0 GRS

Ulegud ond preved tnder that evunt that

wud mdject dafendasta W Naddicy for the

wr. Paisafl’s flrst sust wWlegw:
“That e abeve marvpresstations

And oder yniaw?lul pracuems vere par of

s mhemie W guin wewel of Paisdff’s

Mind and foren har inw o e of sarvies

9 the Defendssia e vas izwstenally

sliensted (@ bar family sad lriesds

. Panuffs abdicy @ dreet bor fe wad

form reascnabdie judgmests wu 3.

teaally impaired by Dufendann Wrough

e use of & @ude Jelygraph, intanse peer

pramure wd tber vet smm S

v emrand ists parfermiag ladoe for

which she vas 3ot puid.  She wus iid 0p

» ndicule. dumiliated, and forend aader

threst of retsibution and physiean) harm 0

follow the dctates of the Defendanta

ssd muwed 9 give Dafeadants all We
mozie sh¢ 2ad or wuld beg @ '

from othern B

“As part of the abeve chema, Daf
ats @used Plainsl! 4 aiisve and fear
st the wvould be mbjent o severs pun

Bhmest sheuld she ever Wiag wit

aguinst Dafenda=y, v~m b Supsr-val

of Dafesdasts’ prastiom, twtify aguinst

Dufesdasts, demsad ¢ retars o« money

{rom Defezdans ar @ymit any otdar ast

Defesdaau dewarmined w Mo asquiast

their intarws® -

(3] la Gis pleading, defendasts’ imtane,
their meduat sad the «ffot ou pluindf? e
Btarveves, Howerw, Wis swrvaviag
should st be parmitied 1o cberure e fast
Wat et of e Nres demeat-intast
®odue vhich is swtragens or dayead the
Emits of sweis] Wwieration, o4 remultant s~
vere emetional distrem—must Mo preved
Ia the presest @mse, dafesdants made o0
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argument @aeriiag isUTL bt ey mais-
tain thet Bare i set wuffiGent evideses of
dther of B¢ ARt TWe deMments—ile utre-
goous eeduc: aad e renuitaat dscem—
@ parmit the @mse W ™ W & jury. We
agrve st thare is 00 mllldest evidases of
the rmsuitast ssvers amedesal distrem
However, that specifle basis for taking the
case from the jury was »ot argued o e
wial out and we Barefore decline W ree
varse e wum o8 st dasis This briags
» W & ®wasidamtes of Ue wvidenm @
arsing defendany’ weduet, It 8 suly by
preof of madust that i "deyoed the Umits
of socal Wiamtien” that plaistff may re-
aver 8 A scSos for sstagwoas wadest,
e matier vhat dafendass may have b»
tanded and se matlar what the offest ou
plaintiff may Save besa!

Wil respect 0 the wall-planded alege-
tous, e evidenon, vievad ia the lght mest
favoradle o plaindif, & s felewn Plais-’
U _eareled in e commuaicatiens eourse
oa the udviem of der friend Pt Culer. B
Suid §30 and Degra de @are slmant lmme-
diataly. la sigaing 3p for the marie, plain-
tff Med out forms which rtated that she
wus appiviag fer Tembambhip ia the Qhurea
of Sceswiegy and which axdlained
Scestolegy wvas s nuligien. Bemmase
was 17 years cld at the tima, she

?
eSSit

i
|
]

€ 1
BE:EEE
EEEEn

oNTulies Lors course, and Bat
was istarestad in

Plaiatif? found » jobd

& ¢
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K1
& lgs!
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e
effovts @ay 0 had
ans

ofu W U g weskezds Ths wmhed-
e matinved {rem July 13, Thes e dagra
Ue snaiuations wure, ol Ue hagin-
sing of Orteber, whes sae meved 0 Duiphi-
SR At the wame tUme, plaindf? naistained
A il fanly sembem wuad (eads
:o?ﬂndmﬁiﬁl‘hnum

e wd wrrepon regularly with
bar mother. das

The onnctatons euw a wiie
plaistitff I enroled wnnsed of o st of
“drills” which wvarv pracsond e w2 ndivid-
sl basis Witk & miparviser. As part  mad
4l plaistif would read dalletias which
dacrded the theory of the pararulsr drd
0 bs endertaken. e vu Ues “desked
out” ea that information W be ewais Wat
she 1ndevood what sbe had read Then
she would praction the drll "o & win.” that
#  usd she wuld empiets the drll a8
“pracrited Aler wmpleting each of cight
drls, plaintiff repestod sseh ea 2 morme
diffleult lovel watl o fiaal pam wus
schieved

The &rlls varn dmncrdded by plaistiff ot
wval Th firmt &0 nveived readiag
baletia eattled “How ta Stady” aad buing
od out ou it.- The semed &rll izveived
the preseribed

i

|

i
i

v

«z@R that she st sarom (W b mpwV-
e with her eyw open.

™ fourth &rll s alled “dulbaiting.”
Plaistiff deseribed 1t a8 folown:
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n.mm‘mmhingh-um
Fylag aayung Uat ey e » make
you lsugh er iWial o &Y o0 Deer—
Saks any et of iknowiedgement aat
you baard wiat Do ad of 1aw what de
dd

“And the objective in W ba able W st
there while that pamed mys aaythiag @
you and dems anything around you with-
sut Rinking sbout what ey're deing,
wnd wthout gettmng Mad-——macng any
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The sart &rl required et plaisef? gy
wrsen fve lLewvw Comils Lim i
Weaderiand wad Througt e
@anuﬂthmuhuumm
nferten After Wat dnll plaindf? partig.
pud 2 s Tl vidh v darded o
“letruisg ¥ wkneviaige o

“And i Wat drl e paracs Vet
acting a5 mach would * * * ask yeu o
quastien azd afl yeu ware mippased e de
5 wieviedge Dea by myag Coed'

fwure . |
*}? How wu it practiond eu you? ® Ya' Asd rou verne mppaed 1o

A Wil fimt of ol ey staraed by
just walling me jokes and ! lke o gead . X
joke 15d | woald lsagh And ey wewd M_N;:-nh‘:-nu.:..
wy: Pank you laughed Aad ey  UTUSE g%t the pares W e
would 1t yeu all ever agris e e
mme drTl and they would Wil the mme T Wil Upe of questions were
jokes aatd they reachad & peiat that yeu sakad? .

80 bager laughed ot R “A: There ware twe quastions; eme
“They would make fun of ma. °* * * mtoct“-“.u‘h’md
Well, they tassad me about my religion; quetions. | Wink the parses just read
they Wased Se adowt eax; they temsed phrus the he
me oyt my losks Seme of Lhem made Losking Glass’ and ‘Alm ta W
gwture avard o ke omisg vp dese had'® wadar-
W Me i if ey were gomg 'a kine me ov e
Wueh A * ° ° A2 won m ey feuad

|
3
a
{
y
1

a2 ares Wbat aused me 10 laugh more or ®ive a2 snewieigmest frem s parma
W frewh or W ary, they weuld gv Inte “Aad what that v dere vEn twe
that ares is depth and ° * ° try and get qoastions. The firm ome v ‘és flad
me ebuwrmamad o W @Y o MaAKe @S soin’ and the oenad cne wus ‘de birds
ot of tesstion. 8y’ *°° (The wmt wrewn frem the
“Q Did ey me ocbacane werds o mach oand you my @ him: Do fhh i,
a8y foul anguage’ Aad the wash tries t ignere you sad you
‘A Ta dey did | vas embarrimed Ty wayitn » sesh of 2 fermatul ; -
by steasne wor’s uad they ied cbacane masaer Ui JOu gt A3 asiknewiedge
worrds 3 lot. Evary shesese werd that ! Beat Jv@ A Asd b vl st thare
ever hanrd wus used and lasgh a2 what yeu'rs deing, o tetally
Q. Wern you redused » tany? igoare Jon.  And you're suppoesd 8 just
A Ya, [ vas &t S it there and stare right at him and dear
‘Y Hov leag @Gd the bulbaitiag  your dead of all Veughs and mk hin
thiag go oa?! this qomtisn wiS seah forve that e fouis
" ®As | wag bullbelted saversl different he has » aasww you

tme duriag the samuriations eurse, *Aad thea, &5 anether nep vy [lrem
threugh thres vesin,® that mme drill, the emsch, i
Afer plaistif?! was able W ampleta the igoering
builbeiting drill, she paricipsiad in leash- maks "o
ing it o othar pespla.’ [ 8
% Thare was aher tostimeny rogardiag the o o,
werd
waat

PRNInCEE of shers \a DUDaIUNG OB LA SEUD-
SOns WAGh AUIT wus ASt present.  Mow

5] EPROD
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vl my [ dea’t knew, what ¢ yeu
Wink, Aad ed yu'm nupposed W8 ust
repmat the (uaruos ‘De duds fly uadl
you gut hifs W wmwer. And be will—
omeames ‘Do Purdon vl wy tat ey
have s hesdeche or that ey wuat o
dpnk of wetar and you'rs supposed to
My—you're supposed 0 gut them W for
get that ey have o baadache o At
they need somethiag sad » waswer your
quesuon far you.*

Paistffs Demory wvus 30t dear 08 (>ur
further drills, alled “uppar pdoctmastes”
drila Onve iavoived madiag s dulletin eaat-
ted "What s Coawml® which plaistiff r
sembared & “lliag you dew 10 eatrei
people and how 0 achieve the rurponse and
the sctions hat you wast 9 schieve {rem
the other parwon.” Anetder isveived laare-
lag commands, meh s “Look st the wall,
.walk over W that wall, uek that wull, mry
around” [a snother driBl, .

e ¢ you give s wamaad W (e8]
ashtray as you beid it ia {reat of yuu. |
@ rsexber vhat Ue oaumands
ware, but they vers maething ke * * *
Rise 1p.’ or wmetli=2. Add you ruine
the ashtrey up and you do this &rl over
sad ever satd you e @uvineed that yeu
have taid the sshiray W meve and 1t das
meved,” ¥

"|m° st nhibit emnusiates wd wmked
¥ e voaid Tha W got nd of A of har
bangups wd impreve derwel. Paadft
ngeed v fer suditiag dSemase We mat?!
®amber oid her £ vas We bart Ning whe
@ald do for barvelf, she vas wavinend WUst
R was, and 1de vasted o deveiop demaif
bor fullast powentiasl Ou July M paineify
paid £790 aad eu July 3L e pad an wddi-
teaal §1100 for 3 sumber af dours of sodit-

Bomuse 1de &d et have B¢ mosey w0

smggetess a2 the eveningy vhan e

Paistfl bequa the Student EAT mwrne
and the saditiag right after mpiecing e
GaDVuatiss mure, PprRIealy B
mid-Asgart. She ok the ware og wemk-
ends and partcpated B seditag i» Ue
eveniag during e wesk As explaiped
above, e purposs of suditing is daimed @
b 0 relieve e seguive offecs of past
arperiecsem. This s ssvomplished dy e
use of a8 “L-mewer.” which is & orude pui-
saditiag doide wiat av descrided as twe
tia eans. one ia mch haad The s we
manecd W s devies which has & seadle
whigh resets & W maane B We
pecse Bade

1. The C-nmar wes ¢ecded ‘& Unad Smeow
v. Arucie or Devwes. e 133 F Sepe 357 (DD
Clmx

“he . anw 8 wsentaly | Argie gaive-
SRSLIY NG (WO U8 GBAS A8 secyeE. R
8 SVie. MANY-SeVET. 1nd G 8
MUAAT GICUNE HUN TLRANCE. R ¥ e




sss o

Plaisif? mtifled that ‘be saditor weuid
ask & quasuot. such as “De you have aay
prociams W yewr parsu”™ She wwuld
descbs & jarucular argument and be
would sk U Were wae ariie. amilar
times she had had argumenta with ber par-
s She wstulied that de would taks ber
back sariier and eariier unul be decided sbe
had miswd be eariest incidest and ber
“needle was Noating.” The sditer wouid
then go 08 W sfother quEslen

The time fmpent oa saditing varied
Plaini!! warafied:

“T spast st least two beurs, aad aftes

s many o f{lve or 5z boum in sudiQag.

If 3 porat was resched aftar s esupie of

hours. where | was pretty happy, thes

the saditar would end the sassion. But if

duriag he curse of the qumtions b

ssked me, | became vary upast and aied

or wouida answer his questioss, be
would kesp asking me quastioss vwr and
over aguis until [ reached & peint whare
be feit it wns safe W end e s:msmon.
“Mhere wis A File st in anditiag st
the suditor esuid sever lot e peraon
leave whea ey ware Tpest. And w1
remembar 3 sumber of Smes hat ! be
ame el ypeet and just vasied 9 laave
and go bome and get eut of the plase. but
bs mid: Ne jum st down. The way owt

» e way threugh, vas the pharuse be

used What upsets yeu the memt by talk-

ing abegt it mere with me will heip you

sverwome iL"

csl FREOL
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[a @ejunctions with e Student AT
oure. plantll afuanded Fnday everusg
“musen,” which Al 1tudests m Ue em.
MuAeslon wurye nd Ae Studest HAT
warse Yoy rqQuired W stend  Aemoediag
W@ plaistifY, the purpose of hese Bestingy
was W discuss our pregrem o0 e Wure
and reinforee one another, Wiling each oth-
« @ sy pints we dad made”® She
dascrbed the mumarm u Jollews:

"Wl | would go inte e graduastion

@ and De mmtad and thes ma@eone

wouid mme i3 that vas offldating that

sarned & N CIFL And & Crting TYReMm
was MUMMAIY A wigd LA BuBewt’s PlnLs
wwre recoresd (@ hOw NS &F MY OV A

Soemseyy.

NoL
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The gradusim of U oumes wouid raad
9 and il the gTWIP YAsL dey had gused
frem We wure They weuid
.loou,h'i‘umﬁw
Oves aad how ey vare—ay had flna-
ly feusd mesning and flaally feund s
way W improve themseives and rid them-
salves of Wheir harmfyl past, emotions and
atiwdia®

Around tBe end of August or the degin-
ung of - cumber, ral! membarm at the
Missica gua W Wk 0 plaisuf? abeut
besraing & saf! membar. They taid dar
bew mwarding it wvas, and they begua @
wak sboat Deiphian Carain of the daime
made [or Delphias ame inecluded s musrep-
reestations alleged ia the {raud esuat
Asording W plaiatifs mtimony, 1he wvus
Waid that she euid take soursen st Deiphiaa
which wuld be appled toward s ewlege
degree, 220 1¢ would learn about arvaitee-
tare and engineeriag “trom the ground p®
and that Deiphisa was pariially {unded by
“government grasts for deing researeh in
wlar aad wisd erargy and recyuling.
Plaistiff! decided that geing @ Delphiaa
would be the Sart vy W ewcidine Yor intar
& ia architecture and engineering wilh
bar intarwst ia Seeswiogy and Dianetm
She informed sear parents that she weuld
ot be going » ellege that fall & she had
planned; instaad, she applied to Deiphina
a8 & provisional saff member. Afer viait
ing ber parents’ bome in Moatans & Sep
tamber, she meved ¢ Dalphisa at e do
gianiag of Octobar.

Plaintif! was asigned 0 live ia s resm
with twe etder wemen aad twe childma
She had & small ipass foe ber deio-grnga
She worked harvesting crops fer s aupie of
wesks allar she arrived and then beiped o
|eve a2 oid purtage dump ou e proparty.
s e eveningy, she werked indoors dama-
iag fleers, washing dishes and cher ek
tasia. Her work day extanded ‘rom .30 &
911 p A erlaer. Afar Aree or four
wesks, b wus amigned 0 are fer smal
childres of other stalf members. She wag
givea imuucuens ea using Scientslegy
Methads in earing for the childma e
werked s & “sasay” uacl she laft Delphsi

R sw'“'“.{.f"m‘
weak

Vi vere 30t csmurged at Daiphi-
o and plaacl! v inetructad Wal twe
Tesits UM vas secanary § vislen were
onag.  She decded sae Bodest Wat
emnured wround Nallowess whas she wag
reprimanded beca e dar moher aad oae of
ber {riends from Mentans ame W vipt
saanneunesd. Phinu!fs sul v wme
Umes opened dafore sbe recsived it st Delpe
hisa,

Beginaing ia Octoder aad watinuiag sw
Novembar. plaintif reporad @ Deiphias
sal! membars that ber Doder vu very
@ecarsed about bher iaveivamest wd
Sseniegy. She had Yeen id et e
|ust report Wat dad W scunty, buisae
it was upseing 0 ber it woald imhidit der

“prograns i Sciantology. Puiatiff eveamal-

ly became sware that bar modar had hired
s lswyer @ find 4 vay W gut ber avay
Deiphiaz She iafarmed 'ha waf? of
ecties and that bar mother bad also
o the media

aintif? way taid gt e iind of setivie
ty was bad fer Scieswiogy and that it
wesld give Dalphias aad Saestology s dad
repuazsa She was Wwid ‘hst she weaid

16§

|

Plaintif? laft Delphian in laze Nevamber

e eaarly Desumber aad mturted @ Port
land. She degan working & 3 waitwm ia
an hetal and lived in 2 Bouse with mveral
other pecple. ineiuding her {mend Osier,
whe ad aise bees st Deiphias duriag the
time plaintifl was heare and had laft vhaa
she 64 Maintiff went w9 the Missies and
mw sal! member Nim Brosia, whe vas @
baip bar handle her pameza She was id
that she esuld net ke any damses or sudit-
iag until sbe muid handle bem. She wus
infermed that in order 4 coatinue ia Sgeo-
tolegy she had & handie her parens ur
“disssnnect.” ia. eut of ol miaucoms WA
them.
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Brenisy wached Bar m wisat B Wy 8
lettar 0 bar paresy W wavider ben W
allew har W soglase i Scestoiegy Witk
ot intarferesas  Paiscll sdtned par
miasion rom Brooks W g0 domae fer Qrigt-
Bas W aftempt o hasdle der parena She
rode dome yith bar drother. who lived samr
Poruand Har pareau would not sgrm W
pisnwlls ~wquesw, awad plainst! retarved
o Porland with Ouier.

Under the direction of Brooks, plainuf!
wrote her pAMAL 2 leTlar ou January §
1976, iaforming them that she v 00 leag-
@ awived Wit Sceawsiegy. Altheugh
hat was %0t ue. Brooia tid her 't weald
Sei her ‘amly “detimaisia” She matia-
ved » report ber pareats’ activitim W
Brooks, including as “unsucomsful atempt
to hoid plaintit? ia as botal far “deprogram-
ming.” Brooks soached plaintiff ia writiag
lettars % ber paresta, either asking that
they ast iaterfare wilh bar (avoivement in
Sdeniciogy or “gosd road, fair weather”
lettars aveiding ‘e mbject of Seientsiegy.

Plaintif? ase oet with Kay Wlson frem
COSOP, whe taid der ‘2st if sbe vantd W

wntisue ia Saeawlegy she wouwd have W0

dsconnest from har parena Requrdiag
Ual eavamalos pANtL! tartilied:

“We ware ‘dscussiag my motber and {
oid Lay Wikea that By meder had
hired an attorney and that she had wid
me ol these things abeut Scientsiogy [
bad sever Saard Lot Yy Botder e~
tiocad secething abeet 3 Fair Game Law
and | mid that » Kay Wisoa. Aad 2he
alled, Kewever, the trestumen: of mp-
pramive parsess s will the mma.”

A “wuppresmive persea” s cae whe s
WAPY » damage o istarfare with Sean-
wisgy. The Pair Game policy vas e
daimed by L. Rea Nubbard ia a peliey
Istier of Outober 18 197, It sated that
suppramsiva parsons “(mlay de deprived of
proparty or iajured by way means by aay
Scentsiegin witheut any discipiise of We
Scienwiegist. May de ricked, sued. Sed W

13 Oefendancs mauman et Uve poiley had
been cancatied Therw wus confliqting rndenee
8 L0 N RBIus of Lhe Jelicy and 4 MERAg
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o darreyed” ® Pliatf? wetifled hat she
dad dees et mveri poliey wtan ™
gardiag Teatment of “WPPreasive parasns.®
Plaisg?? had Seea wid that der meliar vua
rippressive

Paintif? did sot ®ant W dsxcoset trem
bar paresus, Yt sbe did waat W atinae ls
Scisawiegy. She wied for parmision
from Brecks ' o back W Moswsas
parsuade bar paress W AgTwe dot 0 e,
astlack or embarmass Scesioiogy and ak W
murfam with har avoivamest 3 it She
made the wip i Aprl 19TC When she
arrived 82 ber paray’ do@e e vw
lockad 3 the Bouse and “deprogrrnmed.’
As o remit, plaintff desided that ahe did
Bt WaAt W0 reture 0 bar iavoivemest ia
Scissiogy, aad she did set

(3] Whetder viewed as indlvidual acts or
taken togetder as & “bame,” we {lad neth-

veived ia Saentalegy. To Ue matary, she
saiztained masy wotasts with ma-Saew-

represestations were nade reguding the
basaflts or the aatare of Seentoiogy which
gave rim W hat dasire, dar Amady veuld
be for frand 2ot sutrageous madect

thas might be used by aay sumber of or
paimtens  She jeined tha growp velun-
We soud ant ressive these confldl WeIUEs

UM TEFY ¢USINEe of N 08Iy OFS NIK SN~
MOES SULIIGTOUS condust a3 & !l plancft.
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arly, obeit o she daima en e tase of
wutens nade ¥ dr. Rowere.
she meusged @ parucpata ead maintaised
Yer igvelvement for whataver masos Witd-
oyt asponadie WYuwsy or maraos by de
fesdaaw. °
The (T plainll? was sudjected W »
part of the mmmunicatioas wurse she m-
tally sgped up for ware aet ia themslves
outrageous Pliatiff nudied the eory
behind each drmll defore pariapatiag o it
She mturaed day aliar day w0 particpeta ia
the eourse, Lthough she had daily maetact
with son-Scieatslogisys in ber job and a2
ber spartment witd bar son-Scieswlegist
reommata The mast Wat eaa be mid @
hat plaintif? vas cosvinaed by defesdasts
0 sampt what they warn ‘aaching wes
the mass iavolved more thas paruasies,
that is sot-swtrageous Wiether or st we
flsd sy merit 8 defendany’ teachisgy,
piaintit! apparestly did (Iad merit
during the time sbe .was_associated with
Scentsiogy. The fast that she wvw later
esaviaeed of their invaldity dom set make
defendazts’ eaduct eutrageous pest bee
The caly evideses whick mppora the o
legation that plainill ww mused .“2 b
lHeve and fenr that she woald de sudjent W
sevwe punishmest sheuld she over bring
mit aguost Defendaza, voum ber dmap-
proval o Dafendasw’ prctem, tastify
aquiast Defesdasta, demand o mtwrs of
meoey {rom Defendaats or mmnmit any «b-

bar iaveivamest o foarwd do-
fesdants in anay wuy. The fast hat she
informed of a policy known s Foir
Game 8 ost eutrageeus wndas.

We taid that the evidesss presested 3o
dar Coust ! of the outrageous waduat muse
16& Tis oumt wvas vuhdmon a8 8 defendam
- Dolpuss &8 e cess of e Frdnan. COBOP

and Gefensam Somusis Eteng N 0 &
veiveman by Bem vas wwowa Demuss o

LSl FROD

ML

o orden dom 2, 8 s Mt o Wv,
wubdish wnduet st » wuTgvas 2 e
artTrems or duyond e Umits of ol wier
[V 8

4] Coust O of e strigws meduct
agtiet ¥ allegws that

“Subsequent W Paistff"s deprogra-
ming, Defendants have purtued & oourse
of onduct aguinst~Paistf! twt s de-
sgned W Uwreates, humliswe, ad iatimie
date Paintf? and amuse der fear aaguua
and mental disuress Dufendacty es Juae
7. 97, fed rut aguast Pusc!?! v
out ause sad for the parpame of izomu-
dating Painoff; Defendasu have ia
June of 1976 and Apel of P, deciared
Plaiscff @ bde & suppreasive pamos Wb
joet 0 Defendaau wntnuiag ‘fair pume’
peliey of muwribution which direcy De
feadasts ™ Srpnaizations and other Scen-
tslogy erpunizations and their @embars
» wick, e @ or datoy Paimifl De
Jendaau have, deginniag i Juas of 976
and eatinuing 0 e presert, fordid,
Urough Wremts of menal and physial
harm, asy frends of Paindf? emasectad
with Defendaau (e eascaatag
with Plainnif?y; Dafesdasts have mased
and metinue 0 mase Ne malling of s
tarials to Plaiatlff and Paisufl’s famiy
smbesgoest to Pliacil"s requert Bt
meh mailings emse.®

chwdfcnmvcdmn
this wust s well, en the basis that the
weduet proved wvas net sech that it esuid
smbjest Yem t» Hakdicy.

The evidesen ertablished, flret, ag 4 U= -
bal astion was flled by mraia o the de-
fondants aguinst plaintiff aftar & pres @o-
farvom is whieh plainuf! paruapated
That wter was still peadiag st e time of
e trial of this action. We said is Lriand-
ssa v. Puilen, 4 OvApp. 467, 472 K8 P24
1160 (1990):

“Witieut decemsarily sugguning What it
wuld never Be 3. we nets that it weuid
be & rare aase ia whish the Bringing of &
ouwr dsponiuon of UNS O N KA FUUNES.
we noed "t rUseh ASL usue. We we Se TR
“SIEREANIS” DOT? WAAGUL GShMraung v Nese
Wveiverment was showa.

-
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lawnit weyid St e daflsitien of sutre
fveaa meduce This wrt M desa e
sarved for “stenconal s af & flagraat
characar under nost Jnasusl facus asd
crevrmatanam * ° *' Yates v. Seles.
222 Or. TIL 736, 580 P2d 1019 (19TV).°
Hern the record reveals sothing sbout the
sthar case exerpt that it was aa action for
libel. We do not kmow, nor an we iafer
‘om ‘Ais record, that it vas without feqn-
dation Suek proof would 30t evea support
an acuion for aduse of procass witdout evie
denes What plainti?? dad pravaled Lrisad-
o8 v. Pulen, suprs Fliag med s mit »
ot sutrageous woduct
There ia evidesan that plaistil! was do-
cared & suppruasive paros by ertain adi-
viduals smasecsed with e Mimien. Pais-
Uf? tastified st trial that ebe Imew she had
bees declared scppressive decause tbat s
what is dona At har_deporition, she tasei
. fled that someone 2ad joid her that she had
besa dec'ared mppremive.  Newsver, thare
s 20 evidence at dafasdasts iaformed
plaintif? that she wus declared supprem.ve
and mbdject W the Fair Game polley, oo
kaew or (atanded that she ba e informed ¥
The enly evideces that defesdants for
bade, “Wrough thraats of mestal aad physi-
@) Aarm, asy ‘riends of Paiatif! conserted
witd Dafendasts from semsnating witd
Pancif™ 8 s documanst mved Juse 7,
s .-

*All naf? uw dereby wtifled ot
tampt W entast or iswerfere with JUL.
[E CHNSTOFFIRSON e PATRICX
OSLER is say manmer. ThHase twe par
sons “ave ttaeked e Qiureh of Saen-
Wwiogy | repaat, they wm et 0 b
ommuniated 8 fer any resssa.

“lf either of thame twe eentas? ARY 08e
in the Qureh, o ¥ asy associatas of
theirs U W entast any eme of the
Caurdl, repert Wiis astion * * °
staly.”

This drestive followed 3 latier sent os June
6 1970 by aa acttarney es Dehalf of plain-
tif? and Osiar. That let ar mid:

1& AL her dovamdien, plamuf?
de "t WNPw worer she Nd
NITEVE  Later. \awever,
ben (34 Py semesne AL

|
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“Nis s mpreezy Julie Qrwiaf.
famen wad Patnex Quier, fermerty mem-
bars of your greap. [ndmsed are phete
@pa of Jfidants W Be ffoct Yot Ney
have Yotk bena deprograamed. and tat
ey retuen legy uanase woed yeu
sake way effort W indues tdem dack iawe
the st Natumlly, € large @i agtion
would b A wpeciad dedest « aay
meh logu msirusem  Thawfors you ure
daredy e Tes that say sampt W
@A Wem, or 19 (Btr/ae Wit them in
a2y manner, vl rewult ;a mest grave
@osequesom 8 yeu.”

I8 sdditien, & former nal! member of he
Mission tarcifled that they vere tid ot o
raf! mesting net 0 eamunicate of amoc-
ate with plaisuf? or Ouler ander aay @ud-
toas, o¢ f they €id w, » write & wp
{mmnedataly.

Followisg, a3 the Crective had, the lettar
from plistfl's attorney damanding that
~fefendants set soutaet plaistif?? [s any way,
the erdars that plaincit"s demand bo mat
@ a w iy b eaeslduwd wtgwe
onivet. There 8 0 evidesms et sy
et o mestal o pavia darm vere
made W saforwm De prodidities wm matant
with plaiseft ,

The maillags of vhich plaintif? esaplaing
were, vith e exceptien, Jea Un Ameri-
as Six Il Feusdstisa (e =
ASEO) = Califernia, s Sdestaiegy suai-
mton Several parsenal letam 0 plaintfe,
sgned by iadividuals e &4 st tww,
asked shout har programs i Saeswiegy.
Seme of those leTars @ntaised brechurwm
on Scentaiegy. [a additisa, twe aditiens of
s newiettar eatitied Csuse, ulse published
¥y ASEO, were ressived by plaimtiff. N-
aally, phistif?! ressived eoe {orm lettar
with brechuwres from COSOP. Paisuf?
dows net e W metend that the wmateat
of e letam wers offensive, dut she warti-
flad ‘2at she waa made fearful by e fast
that 3he remaived mal frem Scestslegy e

cS ] FPEOD
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gaaisations st all Camain of e maliagy
ware sddrensed 1 piaisniTs ast Pertiand
sddress and vary forvarded o bar 3 Meo-
wuse OQem wvere addrensed @ the pamt
o(Tlce Yoz which was dear Euruca. Montana,
oddrem
Maling lettars, brochures on Scestology
83d-t sewuletlar vhich vers is ‘bemsaives
LANoEYCUS AN NOt AL TILE OUIIEROus @O~
doet. Thare wvas nothing unistar ia say of
the mataral piaint!! ressived Neither
was here azyrhiag mysiarious about the
faet 'hat plaiauw!ls forwarding sddres wus
odtained, for it i cdear that cartain of he
iems were forwarded by the pont affles
and that the esvelopas motained aa “ad-
dress orrection mquested” impriat
1a udditien W what was alleged = bar
* omplainy plaintiff dse presentad evideam
at tmal, without as objection that it wus
outside he seope of the pleadings. of thres
. Incdents which made ber fearful Ouwm, s
aup'e of mosths allar whe laft Sceatsiegy,
she vas in Portland and vas walidag dewn
the sgest with Quler aear the houss in
whick she was stayisg. They setesd 2 @r
parked about & dieek {rom the house aad
Oslar recogrized he parvos ia e @mr s &
Scenwiogint They walkked up W the ar
aad mkad Mo parsos wiat he was deing.
He iid 2ot asswer St starsed the aar and
drove awny. lLater that aftarnees plaistf?
soticad 2 vaa pariad about 3 block from Ue

Finally, i Jusa, 1778, pinintif? and Ouler
were oyt walking and aotiond twe Ssestel-
ogists bakind them, They walked inte the
library and wern felowed ints ems of the

CS1 FREOD

auggwasr Ve mmgriae et plaine?
dom et daim Wat say partieuar wrden. ¥y
haalf, sould wwiw mtngwa wedac.
Wt der @aunds Nst De wen agvd-
@ riss » e level of woensdie wedue
W fisd & s matir of law st Ue waduct
1hew is 8¢ acTonadie u wutrgwE @
duet, whether vieved & individual aey o
8 s ourte of meduct. Dafeedasy’ ge
teas for direcied verdicts o8 e @mase of
arton flor euttagwous aeducs 1houid Mave
bees grasted

FRALUD
We tary 0 plaincils ause of ae=on for
frand Plancf™s eomplaist ©nned e
{olowiag wlegrvoms:

“-wa

“Setwens July, 1975 and Apel 19X Ia
Oregos Dafeadazu Qiarch of Sceawic
. Missies of Davig, Qdarch of Sciaatolo
o Pardand, aad e Dalphisa Feuada
tes made Ve fellowing misreprwents-
tioms regurdiag the sandard, quallty,
grade, rpoasomdip, natas, chanslarste,
mgreliests cam beseflts, charaetar o
qualite o« e oune o good offered
by Dafendasu whes ey ksew or shonld
have knews st sl repewmestations
wvare {aise: '

*STUDINT RAT AND COMMUNICA.
TIONS COURSE

MW e Qued of Samuslegy
mere knowiedge of the mind thas & pes-
samed by any pryehologimt or pryckiatrist

*D ° °° U easuiata ous
was empletad 10d endoraed by Tatder
Pat Fansgua of Boys’ Town, Omada, Ne
bregka, * °*°

M) *°° e smmusiata wure
wouid heip e Plainul? s wlege vork
and WAl the urn ve offewl s o
motay besk guaruniend basm ¢ * °

“9) * *° (the] madest RAT eurm
ensbied s studeat W underviand axy md
jout betiar and mere asrusmialy. * °
the Student AT Coures v «fTerwd ¢n
s meeey dask guaratesd desm
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WAS PURTEIR DN
DUCED 10 LVGAGE IN A PROGRAM
ENOWYN oS AUDITING BY TXE FOL-
LOWING REPRIESENTATIONS:

T ° ° * swedtag miieva e e
o past periesem ° ° ° recpd A
diting 1be would Mave Bare owledge of
e BMind Jagr usy prychiatint & poYy-
ehologist sad more kaowiedge of e bod-
Jy processes thaa aay dector.

.6 o0

*(s) Asditing developn crealivity:

*0) Auditing pcwsm LQ. seorw;

“(¢) Auditing aures seurvees, crisuaall-
ty, tnsasuty, psyedosomate Jls, homosaz-
sality and drug depeadenmm:

“d) Aediting allows one % eatrol s
e motions aad e PhyNall ymvere;
sad

“e) Auditiag vw offered o8 & mooey
back guaraziasd busis. '

“PLAINTIFF WAS INDUCED 70
‘ENGAGE'IN THI STUDY OF ‘DIAN.
TTICS BY TEI FOLLOWING REIPRE
SENTATIONS: .

‘WM Daste b miertNally

provable and hat it arws asthma w~hr-
ts, rheumatiam, amry, sothachan. paey-
motis, wids usd eier blisdsem. ¢ *
“(9) ¢ * * L Res Nubbard, the cnater
of soditiag, ® ua eaginear and wdear
physicnt sad has o degres froa Prisensn
Caiversity wsd s deesrwry dogres Oom
Saqueis Caiversity and b & graduswe of
Georgs Walingtes University wie r»
venled Disactim 9 mankind s s sarvies
te lumarity, witk s imeat & prallt
dberefrem. ¢ *

O * ° * L. Ree Bubbard had 1 &v
agiseuwriag dagree: a2 ‘RS’ degree and
vas ¢ suciear physicist, s grdusa of
Gesrge Washingten Usniversity; and had
ressived ad heaerwry degres frem Seqe-
eia Usiversity aad Prinestsa University;
“DEFINDANTS FURTHIR [N.
DUCID PLAINTIDT TO QUIT RIR
JOB AND LIVE AND WORK AT THE

16 Dufendasts ¢0 sm argue aat hene wlegen
SAlamans Ny Mt I MuviurR. & an o
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DELPEL N FOUNDATION BY MAX-
ING TEX FOLLOWING REPRISIDN.
TATIONS:

W) * * * Deiphiaa Tesndation was
fanded by governmest gruats for davel
pag wducates aad aermstw osergy
wuras; furder 2at Paisef! eald ke
ourne it e Deiphias Femsdatos that
waid be spplied by aa scoredited wilege
oo & mlege degremn

D L Ros Bubben wng o
gradusta of George Washiagion Uaiven
877, Y& an eagitenr wad sucear pRyw-

Ing st aay eeliege ia e waazy mervly
by wuking & ‘ast
4 ¢ * * [Plaindsf] ewaid sdeais st

£
e

phian Feundation sa edumzon m-
parisr @ aay University & We weorid

We firmt wasider ¢ metions for
drectad verdiet made by aelh of e parces
o8 other thas westitutional grousds. CO-
S0P swved for & dirested verlit o8 the
grrand ks pleindff had 22 digwn Las
aay of s ageata or empioy® had made say
of the misreprusentacions ulleged COSOP
VEUE e appual tiat that metes should
have bees graated

PaistifTs eomplaint alleged that the mis-
repressstations vere made dy spesifie indi-
viduals ve were agunts or employm of e
Mssies or Deiphisa. Ness of e individe-
uls samed s caimed %o dave bees 43 squat
or employe of COSOP. The wmplaist did

dat WS ArTURSAAGEL

C |

Y
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alege Da ‘De BEFIIrWA UL Tare I
paaied ¥y VaISu eapioYm o dafraduaw
and WAt Whey Tae mntined ia larsture
provided W0 plainnil by COS0P. Newever.
at wal Diaintif? did set streducs Ay e
desem Al De naaMmeny wers made VY
empioym of COSOP or that the was Jrevid-
od with any litammture by COSOP,

The¥ i3 evidenas that plaintiff paid €73
w COSOP for & “Liletime HAST oa July
30, 1975 HASI is an acreaym for Hubberd
Assocation of Scentology Istaraaticnal
EAS! mambamhip esttle oae @ & 10 par-
aat disount oo purciasem [ree all Saea-
wiegy argrumtons Maisdll wetesds
that COSOP may be beid liabie fer tde
misreprasentatons made by employw of
tae Yimioa. Decause it ecsived mooey {rom
plaeuff while kmowing about the {raudu-
leat pracuam employsd by the Mission
She doms oot matend that actua! knowiedge
was shown, but oaly that COSOP had xa-
structive kpowledge of the marketing prae-
tiom of the Mission and of the daims that
were made for the coarses olfered

Assuming without decding that COSOP
euid be heid liabls e such & busis, we fiad
20 svideoer. 30¢ Aas Haistff jeinid @
any, @ indieata t3at COSOP wvas swvare 00
July 30, 1973, whes plaiadif? paid 73 fer
the HASI membership, that plaintil? aad
ad any @ntast with the Missien st ol
The ocaly evidenss regurdiag the $73 pay-
raent ta COSOP is & reemipt, Paiadt? &d
pot tartily W e drvumsuses Murreund-
ing that paymast and, is fast testifled
mistakaaly that she had set paid say mee~
ey @2 COSOP. The fact Wat 3l COSOP
sad ‘he ¥issios we Scientslegy erguaia-
Uons dees met by itsel! previde s sufficieat
link @ boid COSOP Oabie for wha: may
have besa dens by the Mlimiea. Neither

letlars aad bdalle-
b L Roa Hubkard am &
bt COSOP ad e Yimies

Fy

vy

maks COSOP lable @ tis plainuif!,
Plaistiff has net shewn that the Wissiea
anted o8 as ageat for COSQOP, ser doas she
um that sueh s relationship exisved. She
Aas shewa 20 basis upes whish COSOP may
bs heid viewriously Table for he seions of

CS1 FROD

e Wisres. We meciude that Be aetisn
of COSOP ‘or o dreciad verdic: m pinin-
2l ertes for Iruud sheuld have bdean
el

(6] Duaiphias's metien for direrted var
dex v o0 Do ground Wat sese of U
natemesty wlegwd by plainuf! weam made
by aay of its agesy or empioyw and that
plaintiff had aiready paid the $3.000 whe
caims was procured by [raud leag before
she weat ¥ Deiphian Altdough the me-
plaiat allegw 2at aain of We Risrpre-
42t Tons ware 2ade or repmtad My em-
pleyes of Deiphian, piainc!?! sppeans » wo-
arde &8 dar driaf thal Dere is 00 evidesa 0
swppert ‘Ast alleaton Phinc wpues,
bawever, hat Daipliaa should be haid la-
ble bemuse 1) the rulationship Setwens the
Mission and Daiphias was med that Delpl-
a8 sbould de deid liadle: ) Deiphian we-
flraved ce—ain of the misreprveesaticnas re-
oading iu fanding, stmietare oad cune
in & data shest givea % plaiadff o read
sequaist ber with Delphias whea e an
rived; and 3) Dalphiaa did recmive smme
monsy {rem plaintif?, spparestly for beska
asd also remived {res laber from plaistlly
while the was thare,

Phaintf? dom aet rats e theory behind
der mstestion that the reistionsiip be-
tween Deiphisa and ‘e Mismdon is such tha:
Daiphian 1heuld be baid lisble for misrepre-
sentations made by the Mismiea The e
dones the poins W i support of har me-
tantios s © fellewx: .

®¢ ¢ Miasios of Davis has s dbsch

st Sheridas e e Feundatios premuses
* ¢ ¢ 'he management of Yianou of La-
vis s wmatared 3t Sheridas ° ‘ °, ad
that Wissien of Duvia. Deiphiaa Founda-
tioa aad e Sheridan Yissien ull ap=axist
o the Ame property 0 sueh A3 istar
twined extent that & Memenndum s
DeCESAArY 4 prevest eafusied 8 wrilag
out purehase ressipts * ¢ °. The twe
srpunistions have s emmen presdest
Martin Samueis * ° °, whe ives st Shar-
u. L] ..

=Additienally, [the Mlsien's] reprwes-
tations were oot made w.nedeatally, dut
= part of & poiicy miculaied 0 indues
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membem whe had spent All their qwuils.

be fuads for i 3 suditing at Be

Yinsiea. @ work 4t ¢ Deiphias Feuads-

vea 8 Mure fer furtler courses iad

‘“m * @ ...

[t & oot claar whether plaintif’ » mg
gusting ‘2at the MiiKion sctad as Be aguat
for Daiphian A making the represeaatons
or that be ‘w0 erporstions are ia reality
ooe ¢8Gly, ia. a8 altar ego theory.T The
endence adduand ot Wal does 30t ruppert
*vierang e cmrporsta vel” 30 08 0 parmit
waating ‘B¢ 1wo @rporitions a8 Joe o A8
the atar ogo of dafendant Samueis The
memonadul @ wvhieh plastl! mfem
showy oaly that the affairs of be worpors-
toas wew maintaised separstaly.
shared worporats ofTioar sad shared faamilis
Ses are 8ot esougd o parmit such an ap-
prossh See _Howes Leasing Corp. v. Ores
got Lumber ELxport Co, 283 Ov. 2B, 28,
SE2 P 4 (197%); Schiecht v. Lquitabie
Bulders, 772 Or. #2, 135 P3d M (APD);
Wakemas v. Pavissa, 357 Ov. $42,
(I AJ Rawe & See, [se v B
Feoern/ Dir, 81 OrApp. 837, §70 P
(ums

We alse find ae evidenm » support &
fladiag hat the Misrion was
agent of Deiphias @ maidag
misrepresentatiossn® Our respoasidility ot

£

this mage of e premading, o 0 demde
whether thare & aay evidesms vhich wenld
Tupport & ressosable inferesen of agusey
batwern B¢ issien sad Deiphiaa. Brigys
v. Morgan, 282 Ov. 17, @S P2 17 (IFTDL
One emental ‘aature of aguacy is the right

agent bt & prinapal® ZXudas ot a2 .

17, PawmTs wief upoads 10 Buphu‘.o [,
meR & felowen
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Surw Tax Com. 223 Or. $47. 558, 388 P 2
30 (I90); and we Resatument (Semed)
of Aguoey §§ L 14 (1988). Tham & setd-
iag in D¢ rewmrd dafore w W mppnt aa
iafereser Wat Delphiaz Mad way ngit w
oy e wSows of the Yimien @ Mad
armal wetrel ever tose actions; tharalory,
thars @uld de se flading of aguaey.
Paintiff eetesds st Deiphisas may be
beid Sabie on We darsis of We folowing
ratemests watamed @ the dsta shest
which vw pivaa @ plaindff » rad vhen
she wrived at Duiphian, decmase tDase
fatament ‘wallrmed” the misrvprasents-
tions made by the Miswiom: .

“That woe ‘wstarsal’ indesu e a
eptad for tnities 3 eordance W) or
schoe! and sniversity strustare

“That fundiag shall be by donstions

. and endowmests and by grunts for o=
dfie prejecta, and What the full dafiaition
of allowndie insome rovies De ebtained
aad wed

[ X BN BN J

“That spprastiomhips e & rasdard
part of a8y edomtosal pregram.

oo o

“That Yare bo o desigustad faculty,
doth fer primary/sesoodary schosl asd
for the Univarsity.

“That the formal struetuse of o emiver
gty s ewutad sad maistained, and o
prograa ladiag ¥ secrvdiation b de-
wisped

“That special srtantion Se given to e
maistesanes of ethienl relatiooships and
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axchangu Amoeag e dymamia of TDF;

Whis saall de e gudiag prneple baiund

deciions M W teciaques and amesta-

Tons 1A MRAIWNCIUMS, AQTICUIUML ferwste

ry, stlite. ot * * °°

The raamests quetad above am we-
Wined soder s deading “Polica” Paise
Uf? dems et seem W claim that these are
Duarepruentations 5 themselves, and they
ouid st fairly be ®@astrued & meh
Tlem 8 20 evidesas W sugpwst Dat they
oare 30t e police of Deiphian: neither
do Uie rasment thew & easeciion be-
tweez Deiphias sod e Mimion mificeat

plaintif aad also recaived the besaflt of
ber fres lador that Deiphiaz ez be beld
Lable for misrepresestatons made by the

Mission As with the COSOP metien, we
pesd oot decide if that is & viable heory of
ressvery becsuse, a2 the dams of oll the
evidenm, the trial eurt sroek plaiatiff's

has not watanded hes hat What was errer.

We meciude that hare u 30 basis i this
reeord for boiding Delphias Table fer any
Musreprasentations made to plaisciy and
that *3 motea ‘er Liwctad verdie sheuid
have been granted®

[7] Dafendant Samcels’ metiea for &

recied verie was dased on the greund that
be had net partcpated i the alleged frand

i
1
1
i

csl FEOD NOLU

wad wuld s be deid Nadie @ plaisde?
Sardy demase W s s preidest of Ve
Missien. The Oreges Supmme Coart Maid
@ Osbarne v. Kay, 334 Or. 138, 14844, 388
P2 €4 (19N, that
“C "t *in arder 0 hold e offNear of &
®rporaioa pamoaaly liadle for lmad by
4 ageat o amployes of the @rporatien
t s secamary 0 sdow that We offieer
bad knewiadge of the traud, aitder actual
'hw‘i'm{hmm’m
patad i3 the fraud See MeFiriand v
Carisbed Sanitorium Co, @ Or. S30. S36=
537, 137 P. 20 (191¢), sad Xaff v. Pein-
suls Draisage Dist, 172 Or. €0, 643, 143
P2 4T (196).° Aad ser MeDooougt .
Jeom. @ OrApp. 78, Q17 PN 38
(1960), rev. das O Or. 19 (1901}
There s evideom ia e rerd fom which
8 jury esuld have found that Samueis had
Aknowledze of &t leamt some of the Jegwd
Risrepresestations It was st aror W
daay kis motica fer directed verdiez o st
,bagin®
The M0msien amartad caly wmastitytisual
grounds fer ita mecien Net all of e
aleged mepruseztations are caizmed w0 be
religious aad tharefors the motos was

proparty desied ®

FRIX IXIRCISE CLAUSE DEFENSE
We sow ensider the appropruaws prem-
dwrw for daallag with & dafenss @ wa o

teu for frand based o the Free Ljeruine_

Clause of the Frnt Amendmest® Dafend-

;
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AU Made § peetrial Meties 4 wxdude fva
the Yl *aay evidesm "egurdiag he vulidl-
ty or maeanty of dafendasys’ miigieas be-
bafs asd preciam.’ [ the altarmative,
Wey wmksd for & bearing
“t 4w detarnime wiether e
@uet, tnining, ruda, 1ad wunselisg
oLt 3 pamt of e mligions baliafs
and yraczom of dfendants’ miligoas e~
przatons aad um Bes prowciad @
Bqury o W Neir validity or snearity by
e Ovages and Uaited St eastitae
tions and appliaadie law mtarpmtive
tharenl®
That mocon was desied Al the dame of
the sndesca, defendasts moved @ nrke o8
variows grousds eamain of the mpecifications
of fmudulent natamess As part of that
_motion, defendsnts moved @ strike ‘and
withdra® {rom the fury all allegriions ro-
gardisg _the _sommunications sourse, the
Student AAT_souree, soditing aad Diaset.
s ca the ground ths: they comstituta rell-
gous pructiom of the dafendasta That
Wotiot Wit alse denied Defendasts usiga
orror B he denial of betk motieaa As we
ol expisiz 2areafter, he pretrial motiea
s pramature. bt the metion st the done
of ol the evidenm properly prusented e
qoestion {ar the tria] surt’s wandaniten
(8] A defenss bused s the Pres Dxer
g Cause prumsty partenlsr diffiaities
ia an action for frand. To wrtablish frend,
s plaintf? must erdinarlly preve st the
represastations made ware falsa  Ses
Mesder v. Fraoce Ford, Ine. 28 . &1
38 P <%0 (197) Nevever, vhan nii
gious daiiefs and dectrines are iaveived e
wal e falsity of mek religious dalials or
dactrines may set be mbmitied for detere
minatou by s jury. See United Sistas v.
Ba MCEL N IO M B LEL
1148 (1904). The Supreme Court thare nas-
el

mtes v. Barmetta 319 US ¢ (& SCL
1178 87 LId 16€H] [t embroam e
rght 2 maintain theeras of Mfe and of
daatr and of the hereafller which are

64 PACTFIC RLPORTIR M SERXS

mak darwsy W follevean of be wrtdedas
fashe Rerwy Tals o fomign ¢ o
Coamtitution. XMes may lbalieve whes
they @madet prove. They may st Mo put
» the prenl of Nair niigiom deririss o
baliafs. Raligious arparienom which are
o vl & life 0 o Bay Mo ismapre
beasidie 0 sthars Yt e fast hat ey
may de beyond the kes of morals doms
¢ aas et ey aa de mads suspect
bafore the law. Maay take their pospel
from the New Totamest But it weuld
ardly be mppased tha: they wuid be
ied bafore & jury charyed with e daty
of detarminiag whather Bame laschiagy
oatised false reprmeatations. The
aince of the New Tentamest, the Dis
viaity of Qhrist, lfe aftar denth, e pow-
@ o prayw are desp in e mligiocus
@aevictiens of many. If ses waid be sent
» jall bemnune 3 jwry i & bestle cavires~
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,ugwdnb.mvhun.mu&
333, 3G (10 SCL 29 30, 8 LE4 @)
With man's miacons W kis Maker and
the obigations be may whink hey impuese,
sad Do Dasner ia which 83 wxXprusion
shall be made by LAim of his ballef om
those subjects, 80 intarference @ma be
parmitiad, provided always e lawy of
sas:aty, designed 0 secure {2 pesce and
proeperity. and the morals of ita people
are oot istarfered with'® IR US at
868, 4 SCL u M6-0T.

Defendants hare wure mking by both mo-
tioas Wat be il eourt detarmine which
of the alegwd misrepreseatations were ruli-
gious and wvithdmw {rom the jary the imve
of the wuth or {alsity of thase statamenta
Rather than wake that detarmination, the
tris] mun sobmitted 0 the juwry the ques
tise of whether the statemesty were reli-
~ glous, with Iastructions thet It was sot o
< detarmine the Tuth or faleity of aay state-
. Dent 8 found 8 ba refziem ™

Defendants wad amic argue that It s the
responsiblity of the trial wurt W detarmine
8 e [Ir3t iastance ‘2e religious chamacrar
of stataments alleged 0 be fravdulest and
that, f it is detarmined Wat he ratamesta
ruste W mligiow baliels e prectisss, fure
ther inquiry » forbidden. THey argue that
submistisn of the quastion to & jury makes
the detarmination ene that s ast revigwn-
ble aflar s geseral verdicy, leaviag the P
gbdity that & defendast’s adberenes o un-
popular er unerthedez migiews Ddellels
euid be made the basis for liablity. Pais-
Gff argues, ou the other band, that R s
spproprate fer the Wrial eoumt W detarmine
which snataments arv religious ealy if it ma
do 20 = 2 matter of hw., She wetends
that, f the detarmination requires reselu-
tisa of quarions of {ary, that rmselution &
fer the jury. Paistff further wntends
that e courses and practioss ia which she
particpated wers hald out W her as secular
sad that she therefore i entitied W have &
Jury masider e allegedly frauduient sater
n Nﬁ““mﬂ“lbw‘m

uen gven ea e Free Lisruse afense and w9
ne faiue of e Al Gu 9 PVe sram

LS FROD

n&mlm'ﬂugm.
he meuest & vhied Wey wers made
C&uhnlﬂdntﬂo ocEnlion W werder

e spplimuoces of & Pree Liarcie Claose
Nu-num{chdhsm
rial By far e majority of e asm i
this wes Mve bers 200-jury s We
dave foand 20 cases which dave mmmidered
this speciflec iasve, sad d0ne have doen gted
o s fact, Uary hes Dees Otle dacus
ok {8 eves s guaeri way of whether 22
action or natemant is religious is 3 quertios
of law or of foet 13 practon. tbe msue has
bess Tested s one of fact by many wura,
witheut discumsion. See, o g, Medler v. Ms-
nzsm Qwirtas Sek, @1 PN UK (¢
Cr. 1900); Brows v Dede Cirirtas
Scdools, e, 534 T2 510 (S0 C¥r. 19T,

. Unitad Statas v. Carroll 567 'F 24 965 (100

Cle. 1977, but see United States v. SDe
maa, 464 FSapp. 346 LD, Na.1TY); Peo-
ple v. Mullisa, 50 CalApp. M €, 1B Cab
Zper, 01 (1978).
la Foundiag Qarek of Scientelegy .
Unitod Statan. 400 P2 1146 (D.C.Cir 19M),
s f{alse 25alng =, ‘2t tourt Breed
that, if s ww tral vare to folow its re-
mand of the anse t» dswict sure, .
“°°° Rk & bmmbant on the i
Sadge 0 mle iz e {9t iantanee vheth.
@ weh tem of aleged false laballag
makes religivas claims and benes maset
bs smbmitied o the jury for the fartmal
datarmination of whetder it iz a labai {or
the devier in quastion and whetter it s
falsm.® (Footaow cmittad.) 49 F24d o2
L&
On remand. the dstiet wurt istarpreted
this admenitien ts meaa that the trial eourt
shouid remeve {rem the jury’s coasideration
only thoss itasw whish made “purely miie
gon” sppeain,
¢ °° rmarviag & presestation «f be
obher Tarmture for detarminates ander
inscructions difYerentiating the weniar
frem e miigioun.” Usited St v. A~
requrnsd amrucuses. We consder wane o>
wm
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ueie ar Devien, [ie, 353 7 Sapp. 87, M1 eut individual raemensys ‘o wrtiay, do
oo.Cim) . .‘" whether each masdisg uUess » reile
We agw vih tad adopt Uis epproach®  flous ‘W"ﬁt’:m uSpped Jar he
e, ) . issue of whe endiogy » & a,
R e Thlin T
putas @ the endence sheuld e rmaived by i 4 90 TR 8 pereet e
the wier of fact Wa canclnde that the mriwl o U0 FARITTD B T RO
ourt vis required @ detarmioe the rall- “ .mmnuu_ b the
gious charvctar of the allegwd Risrvprwes- 4205 of the Wision ary
tations saly if it eouid do 0 &8 & matiar of The Suprese Court mated in Wiscomuin
law, that is, if bere was only 08¢ moclusion 7:".' '."" _
w be dawa /rom e evidesn We sow ] M“,“’,ﬂ A drarminadon of
tura 0 that questioa "‘f‘ s s “h'.’"'. Salie! or .m
The fusdamental qualification far protss- nm.l::l u“am"dnb“'“::d ’".““: may
tios based oa the Fres Ixercse Clause of L.. ¢““° ; udc":l-’
e FUmt Amesdment @ hat et whik B got ooy m.m’: T Preciee &
soaght 0 be prowctad mas de “ruligicas” . .
Wikcansia v, Toder, 08 US 26, D109 rennes & s bt raat B
S Ct 1528, 1533, £2 L.Ed.2d 12 (1972) The ew” o8 US o 20516 92 SCL at
Mission daims Bat ScanWiogy 4 Miigios 1538 (Footacts omittad)
: that "““:":‘m" .= mn:xx‘; And, & nou'd by the wan i Fwsdiag
dom 0l eonteny \aal Sceatology s sw¢ o Qureh of Scientalogy v Usited Sates, re-
“rligion. but instasd ‘soscentratas ou the M. '
partcular reprwentatioss st wve She betd
amntands that thoss representations are "t :"‘:.‘ o .'..::; ."'.- .‘:.:‘:: il
reiigioas sutaments, 30 @matter vhat the busines, o legal ¢ I.-u:da- ~
sucus of Sceawiegy, and that the sate ooy o gt nenhr.um may
;::'A:m""‘ tot procarad by the o0 cajusty esjey the immunite grast
PlaiscifTs approsch to this mse has bdoen ow t.hu ‘mwdou
e 7] «e-
o treat the ylegud matements by defend. w‘:.-inic‘-uud-d"m
2213 ia vacva, but we ¢e et befieve iat it {elow. Wiaa azemption frem ailitary .
is comtitytionally purmimible W sppraseh sarvien s graatad to ase vhe sbjert su '
them that way. la this ase, the imoe of  religious grounds, there s smilar Btige-
Tichar e allegaly randuiest natee tion. Whea etherwise proscrded mb
ments are sntitted 9 the pretection of the naness Are parmitiad W be wed {ar par
st Amendment aveiva severnl ques pem of werhip, womhip mwt b
tons. $atamenus made by religious bedies defined The law has provided dectrioes
:m:‘ﬂﬁh&m:d&m:‘ udkﬂm:: snsatisfactory = ey
miigion. Coury may wt = may ba. with sueh disputas. * °
through the Wwaslings of & religioa and piek 9 F 1100

e Wigcangin v. Yoswr, 08 U.S. tened by e mata Thare wus 20 Aa dpue

% Aleugp

208. 12 S.CL 152€ B LEdle 1S (10T Ve 9 3 reseveld

Supreme Court soemed 19 underake 18 Smer
ase,
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Qe = O Agp. ¥4 $ 28 ITY

(16 11] Witheut sttamping wa “uapres-
edestad dafinities of milgion.® Mainak v.
Yogi. 440 FSupp 134, 1¥0 (DNJ19TT,
aff'd W 72 97 Qd Cir. 19N), we dnaw
guidanm /rom e @i aw. We flad Rat
whle delels relatiag W the axisteses of,
and mas's relstonslip t, & Ged v e
tainly religous belief ta & traditeaal, e
any, %ged” # 20t & prarequisita 0 & fiading
that & balief s mligous Tarcmso v. War
bas %' US & 11 SCL 160, ¢ LIdd
%2 (196€1); Lversce v. Board of LduvemSoa,
20 UL L 6T SCL50 9 LEd T I@
ALR 1992 (I%T); Wabisgws DRhiiea
Sea v. Dswner of Columbia, 9 F 2 127
(D.CCir.1987); Ma/ask v. Yogi supra, Fem
lowikip of Humaaity v. Cously of Alameda,
153 CalAppXd €73, 318 P2 34 (1987
Ndaither doms he fact that Scentology 8 of
relatively recest origin mesa that it & st
entitied 0 the protection of the Fim
~Amendment. See Losey v. Seurr, (4
PSupp 1186 (SDlown 19 Ma/nak v
Yogl "mprn; BRammers v. Breewer, M1
‘P Supp. $37 (3D Jown 1973Y; 20w also Usit
of Sute v. Balard mpra; Feusding
Qlured of Sceawiogy v. Uaited Statm, s~
pra Ou the other hand,

“a] way of life, bowever, virtaoas aad
dmirsble, (8 st eacted W Rt
Amesdment protaction] if based o pure-
ly samisr eesiderstions

oo e o

“Thme, if the Amiah amerted their
cairs because of their mibjective evalns-
tien and rejestion of wmatempornry semm-
lar values acepted Dy the majerity, much
s Thoreau rejeciad the sosial values of

the damands of the Raligion Clawse.®
Wissasis v. Yeder. supra, 08 US at

T18=16, 92 S.CL st 1S8; see alse, Usited
Statas v. Seegw. M0 US 1@ 176 88
S.CL 850, 850, 13 L.Ed 24 733 (19¢5); and
200 Weigh v.

United Staten. 308 US 383,
0 S 1T »
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Cowry may 2ot o wwrm. judgy e
WA o Aty of Be Meliels epoased
by & group ia detarminiag it mams 0 o
riges: e inquiry har @ smply vietder
the achings of Saentaiog e of We Orpe
that qualify for e precaction of e Fres
Litrase Claass. The rmeeard in this amoe
demoretiies indisputably Ut hey v
Although mrais of the ecries epoused
by Scentelogy appaar to be mere pycho-
logieal ‘Aan rligious. we aanct dmec: the
body of belie’s iate iadividual ®apiteata
It seemus cdear Uist if defendants wught e
teaeh Scestology ia the public schoois
this @asry, ey would be proaditad from
doing 19 by reason of the Esntadlahmesnt
Cause of e Firnt Anendmest Sev Mar
sak v. Yogi supra: Dpparwos v. Artansas
WM US 9 8 SCL 8 21 LIdix 2
(1968). The theories of Nabbard are -
tarrelated and isvoive & theory of e aa--
tare of the parses and of the individaal’s
relatioaship with the univama. Sew Found-
iag Qured of Scentwiogy v. Usnited States,
49 F2d st 1{0D. _

(12] The Masien & incorporaiad a8 o
tazazempt raligious orgraization; & has
ordaised ministars and charsctarioms itealf
& 8 chureh. It Mas 8 sysuem of Daliefs, or
aeed, whick socesmpases dallals which are
rligions ia characiar. We weslode that
Saiestalogy is & religioa asd that the )C»-
sien @ s religions orguaimtion mtitied to
iaveke the protsction of the Fres Dxerciss
Causa

[13] The sesved iaquiry to be mpde in -
detarminisg wvhetder the satenats ot
e wre protectad s vhether these sate-
mests ruiste W the religious daliafs and
praciess of he Yission [t is dear that o
refigious ergunization, marely bemuma it
such, @ aot thicided by the Firm Amand-
mea: frem all Nability fer frash See
Founding Chureh of Scwentoiogy v. United
States, supra; soe also Cantwell v. Conserct-
jowe, 310 US 20¢ @0 SCu 900, 4 LEd
1S (1940 If the suaaments iavoived
bare do not coneara the religiow bellafs and
pracziom of the Yission, e Free Liercne
Clause provides oe deferwe W plaintiffs
seden. Defendant presentsd evidesss Aot
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the esurms and suditisg 0 which plaintify
parvapeied, and soeut Yiied the allegwd
misrepresentitons wvars 2ade. vare pant of
the mifigious dellels snd pracuam af Scen-
tolegy. Puintlf & sot aad doms aeg
 eoatemt that fast
The flnal inquiry involved (a detarmining
whetber e Alegy amisrepresantations are
prowactad by the Firt Amesdmest
whether e sataments, althoogh made oa
bedalf of s religious arguaizatios and hav.
iag & mligious charmciar, ware socetheiams
made for & wholly secular purpasa Ak
thoagh we find that it has been established
in this record that Sceatslogy # & miligion,
tha: e Mission i3 & mligions srgraimation
8ad that the statamesty which are claimed
10 be meligious relats to mligious dallefs aad
practioms of Sceswiogy, plaistff dd
presant evidencs that the courses sad sudit-
.ing ihe recaived ware offered w0 ber on a2
entirely secular basis for self-improvemest,
.t\hareby creating & jury isne s W that
matter. Plaindff tastified tha: she was
toid thet the wrm “religion” aad *churad”’
ware mead ounly for publie relations pur
posas. SDe wlso presestad lmsCmosny frea &
former Mimion ntaff" membar that the staff
was imstruciad 0 avoid the issue of miigica
whas sttampting ts intarest semecos @

and Prevcuen “Raffgan” ia e low. T3 Yo

LJ S, 60¢ (1984), (Ams
“Secause refigon @ma W 6 eafia vx)
ahar Cscplnm bowmues R ans sarems
evarydsy (fe. vo aaa enly Enew il § dam
s bused on religen vam we oe taid e &
B e legul dams for macag et & cash »
B e religous dovhae aaa be thas 2 1w haid
o 8 dang religeus i Ascwre
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Ssenwiogy and Wat, ¥ premed. ey wary
% My Bat it 3 net & miipen.”

{14] There u. oa Us sther dand ovi
denes that piaincl? jeined the Quwred of
Scenwiogy 1ad Wat she was Wid Wit the
oure and practions very religious in as-
tmre Masy of the matariah whick she mead
®aained 3 statament nde the Jront wver
which indicated that Saeztslogy ¥ s mi-
gion, that auditiag ¥ & religiow pructes
and tha: the Lmewr 3 & mligous ww-
(aa2.®

Ia Caited Ststas v. Artide & Devien,
D, supre, 388 PSqpp o 3E-3L5, the
dsniat war, stting without & jury, fousd
that Scentology serviems were ffcwd a8

of the fitarsture explaining its use and ax-
pounadiag ea i3 value was prwsentad in aa
estirely soo-ruligions estart The wmrt
resogrised that somplews medamaation of
the L.@etar woald wacrosch epes the mali-
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CERISTOFFIRSON v, CUURCE OF WCIENTOLOGY. BTC  Or.

Qe @, v Ag. 04 P 20 PV

dffers om Cnited Saiae v Arvde o
Devien, Da. supra i Aat the ssum Bare
pointed eyt st thar were argaALzAUeSS
other thas e Foundiag Chured of Scier-
wiogy that ware aming e L-meter and
offaring suditing arviom. [t was the we
of the L-matar by the secular arguaitations
which the forbade. The eourt &id set
wasider whether ase by the Chureh wuid
be on & secular & wall as oe & religiens
basis. We Delieve that sued s pomidility
s

Thare are cartainly idess which may saly
be cdamifled & mligiows Suumesu
gurdiag he asmmre of & wpreme being, be
value of prayer and womdhip are such s
meata Thare are alm, Mwever, stats-
“masts which are mligious ealy becaum

fusiag @ rue Wafore Wal ¥ W visther
e agwd rmatamesu vary miigom. It
was kewips wrrec: a mfusiag W with
dre Ye saumerts (rem U jwry) aasd-
et

We tars 20w 10 the quagtios of e prep-
@ instroctions W be gives the jwry & @e-
sidariag the alegaions of fmod & this
[ [ 171, 8

FIRST AMENDMENT INSTRUCTION

[16] Dafendanty odjecsad W the giviag
of the folowing instruction regurdiag the
Funt Amesdment defense:

“The dafendants have amarad = W
alflrmacive dafense that the Coustitne
tioas of the United Statas and the Nate
of Oregos provide that religions belSefs

<= thase ‘@pociing them make them far & rell-
—gloas purpass. .The sataments which are -
. aleged by plaintiff to be misrepresasts
S thoas ia this case are sot of the typs which

and doctrines may sot be quastiooed for
truth er falsity. To wstadiich this do-
fansa, dafesdants must prove that ek of
e arts ‘ar’represestations eomplained of

awt Aviys ad is every wmataxt e oo
sidered riigious &5 ¢ mastar of AW,

{15] We lave found that R b wad
Gabed ia this anse that the Missios & o
religions orguaization and tiat Scentsiogy
s & mligioa. Plaintiff dom oet dispute the
daim tUmt the eures aad eoditing e
" recaived are part of the reigious balals and
practiom of Sceatslegy. It s aise came-
trovarted that plainctf? applied to jein the
Clurch of Scentology, Missica «f Duvia,
bafore taking any of the esurses offered
These facs may be highly parsuarive evie
desen of e e tention that tie wurs cad
suditiag plaiatif! reesived were religiowm in
asture and that the suatements mads re
gardiag Weir sature aad «ffleacy vars il
gious saements. There i, dovever, @e-
flieting evidenes which the jwry was aati-
Ued » oasider. Paistiff presentad evi-
desen frem whish it esuid de wacluded Uat
he surne iad suditiag vere alse ofered
oa & whelly seculsr basia Besmuuse the
fa‘aments ware et sscamsaryy religioun,
plaistll was entitled W have & jury we-
sider, sader preper imstructions, the ques-
tien of whethar the fALMDEaT ware mads
lor & whally nea-religious purposa The
tial eu vas arrees herefor, ia e

ware raligions B sstare and wwre haid
out & mak W plaintift,

“They must further prove that if the
arts sad representations waplained of
were baid out a5 miigious in asture, that
thay were haid out by dafendants m goed
faith reiigious Dbeilefs and destrive
Therafore, if you find that the wi o
reprassatations wmaplained of wee acta
or represantations religions i satwre and
beid eut 8 meh. aad baid m gosd faitd
" ballef, thas you may set inquire =te e
truth or /alsity of ek 2cts or repreaen-
tatens Your inquiry must ead and yewr
vardit whall be for the dafendasna
Zowever, should you detarmine et any
of the a6t or reprassntations eomplained
of were st religious ia sature @ ware
2ot doid out 2 such to the plaisff, e
wers oot bald 0 Do such ia goed faith,
thea you may determise the USth @&
falsity of suck ac & repruentations”
We find the instruction to be as inssmurate
natament of e law 2 it apples W is
aase sad mnciude hat revermal of e judg-
meat oa the {raud asuss of acties B8 o
quired.

Defendants first object o the submiaxiea
ts e jury of the quastisa of e refigious
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mtare of Ve ratemesta THat suibmission
was aot arrer.  Bowever, the directuons for
detarminatien of that issue were arrosesus
This resord erablishes 28t Scientiogy 3 8
religiea and Wat 'de Nission i & miigwas
erguraation [t aise erwabiishes that the
eune and suditiag which plaindff wws
induced o participats 2 are part of the
religious daligfs and practicms of Scen-
wiogy. The Xismsice s, Derefore, eatitied
0 e prowczon of e Fimst Amendment
for salamesty regundiag its religious be-
Bafs and pracsom unjem it 8 shown that
the statamests made vare part of as offer
of thase marviom 0 he public on s whely
soclar basie The reasonable infereses 0
be dawn frem the instructios as gives @
that & detarminatioa should be made fer
- eneh of the alleged misrepresentations ms to
<_wbelder it was religious and whether it wag
beld out to plaintiff as religious s sature
. This fragmens tde inquiry Inappropristaly.
2he. question which the jury was required
s decide in this ease was whether, even
though e Mimicn & a2 religious orgunina-
toa, it offered the saviens ia question dere
" ot & wholly son-raligious basia. See Fouad-
ag Qlures of Sceawiogy v. Unitad States,
smpra [t is enly upse as affirvative flads
ing ea that msue that Gabddity an attach
for the satements made ia this casa The
Jury was amt grrecty instruciad 3 that
reqard. :
12 addition. the instruetion that the na
ments must be held eut as religious ia geed
faith & oot sssursta The quasties o
“goed faith® belief is quite eomplizated ia
this cnse. for the defendants charged with
fraud are net the individusls whe made the
reprasentations. but the religious ergraim-
Uoas themseives. It is tree that in masy
@ in whigh fres exercise procoction has
been mught, murts have looked to whether
the one seeking the pretectios is “sinemre”
in his or ber befief ia the doctrine at imwa
Soe. ag. Peopla v. Woady, supre;: Tetared
v. Jurm AR Pi2d 47 (St Clr. 197T5)
These mses. dowever, isveive e sinesrity
of the individual daiming the protectien.
United Stacas v. Ballard, suprs, has beva
dted W ws fer the proposition that the
sinesrity of the preponents of religious be-

LSl FREOD
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Bal & & pevpar mbjeet for inquiry la
setien {or [mud W do set mad Ralary
@ hoid I8 Balad & cmmissl wrties *
®all {raud. e paries agreed
®urt that the issue of e TUWL o faisi
of the raumenty at imue weuld sec
wbamitied 10 the jury, but saly the question
of whether the dafendants bonestly wad sia-
anly balieved the nauments ey made
Aflar & jury veddict flading them guilty,
the dafendants watanded Wat it vas im-
proper 0 vithdmw {mm We jury the (o
Uen of whether e Ralamesy mads were
e o falsa The Cirenit Court of Appeals
agreed and revensed the mavictos Ou
appeal. the Suprerme Cowt baid that
°%°° e Dowviet Court mied propamy
vhes it withheid frem the jwry of que-
tons eamrming the tth or falsity of the
religious beliafs er doctrines of [the defend-
ante]l”® The Cours then noted that the de-
feedasts urged other grousds fer support.
ing e reversal of e wavictiom, bdut it
refused @ weasider tiose wawnGons dalore
giviag the dreuit esur as epportuaity s
warider the ssues firve. 2 US i 08 M
SCL at 887, Ballard &id set addram the
questis of the propriety of mbeittiag Be
iue of e defendants’ saemrity o the
Jury. la addition, e defendants in Xalard
were the vary individuals sccused of actoal-
ly making the sutamests ot mma The
Babdity of s religions orgraization for the
fAaMests of it agents was ¢ damumed,
12 the situstion presented dere, it s dif7)-
ot 9 detarming wices tinearity e good
faith the jury asuld be asked 0 detarmine
Is the religious organization t be heid la-
e if one of ita ministary is lase thaa 3 e
bollever! Or is it s be mved frem Hability
f the individual whe make the matament
traly balieven, but ethem ia the church do
o

la Foundiag Qiureh of Scenisiogy v.
Caited States, rupra e murt sugrested
that llability might attach if it ware shown

¢ ¢ * st an itam (book. pamphiet
sudveriising fliar) makes out & seif-suffl-
aent sea-reiigioys claim for Scentdiegy
mrvices, 0 whied & religious sppen) has

Exse
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e & @ ASR. W4 P 2y 577

bous marely tacked e 49 FM &

116 (Taphasu mppled)

As we have indicstad, dafendants waid b
baid liadie if, WDe jury found that the
aure wad servios offared Dy e Yiaxics
w plaintif?! wers offared for & whelly weu-
lar purpose A wholly escular purposs
means thal, ot the tme Dey Tare made 9
this pisinuiff, the statamests ware made for
L purpme older thaa induciag plaintiff o
joia or particpata @ defezdanu’ miigien
A wholly secular purpose, in this regqurd,
woald inciude, dut set be Lmited s, the
intennoa sialy o cbdtaia money from plain-
tfY. Ou wWis reerd it wouid have deen
proper 0 insuuct the jury that it i3 posmdie
w fiad that the sarviom ware offered e &
wholly secular basia, sotwithstanding the
faes that plaintiff was required 0 jein the
Qiurch of Scienwiogy in order W parts-
- pats aad that the materials sbe wus given
- to_read rated that Sceatology s s religion

st ¢ mligious Jmignatioa had bues mere
ly "ucked ou." Phrusiag ‘he e w ene
of good faith was therefore misleading wnd
arrosscan

Dafendants slso coetend that tbe iagtue
tos improparly plassd ea them the durdes
of preaf ou the Fuestion of the ruligiocs

when 1t was plaaciffs bdurdes
knowledge of falsity W rwve
Defesdants sonfuse the durden
frasd with the burdes of
flrmadve defense of freedom
A3 this instruetion i wm i
st {or e jury » wesider e
e dafemme first, before renshing the mswe
of the truth or falsity of the statamenta
danifing the imue of fraud THat appreash

and Delphian for direciad verdiews oa plais-
UIFs astien for fraud sheuld have alm been

csl FEOD

gud The instruction viieh was givea
regurdag the Tree Liavise deferme amart-
ol by e remainiag defendants was wTene
Qs and reQuirws reveraal

Bemase of e dsponition we have made
of e e of action and wunta, dis ese
wil have 0 be mtried We se@ i 6 e
Muigamesy of arrer which ruse ssums
which are [kaly w0 arise 08 re-tmal

EXHIBITS

(17.18] Daferdants msign wror w0 e
duson of thires exhidits offered o show
the good faith of the individual who =
{ormed plaintiff thet L. Row Nubbard had
a8 bosoaary degres from Sequoia Univers
1y aad s degree roa Priacmios Uaiversity.
Thene azhibits were phowompies of & taiee
s wad \ve aartificatas  Plaintiff object-
od » the axhibits en the grounds of lack of
Jasthaatamtion s2d beamay. The sbjections

o making freodulest represestations s
dearly st isue vhere sue of the dements
showy 5 Ue spesker's owisdge of
of the represestatisa being

The exiidits ware relevast
of mind and eir axciusiea

INSTRUCTIONS
(18] Defendants assign ervor 0 the giv-
iag of esrtain instructions and the falure o
give otber insTuctonn The flrm ammga-

wun W give defendasts’ requested asUVe-
ton daflaing “justfladle rmilasm” = foi
lown:
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“A party daimiag @0 dave deas do

by o faise represeziatios must

have ared is rellanes therwou.

have beus justified ia syeh ™=

t i Ue #t0sD08 musm Mave

el 8 2 make it reasonabdie fer
i, in the light of e drecumstanams and
his awiligenes, apariencs aad aowi-
wdge, 0 scoept M Npresestation eithe
oyt maxiag aa iadepsndest isquiry er
avetigsuon.”

The out astruciad We jury that w fiad
for plaintif? it must find that ** * ° e
plaintiff haviag & nght 0 de 9, ressonably
relied upoa Be reprwsentation and did ast
knew it vas {alse.® We balleve the instree
tss given by the trial ewurt “adequstaly
and sccurvialy rat(d] e appliicable aw.”
- Bowids v. Tagywal Poatise, U8 Or. 88, 96,
419 P Q4 (1965); saw also Yardley v.
. Rucker Brotbars Trucicng, 1se., 42 Or.App
2%, 0 P2 85 (1Y), rev. dea. 2B Or.
88 (1990). It .was st errer for the trial
war t» refuse W give Ue insuction res
questad by defeadasta

(30] Defendants alse assign erver 0 the
falure W pive Ueir requasiad instruction
daflning “matarial faet®
structad the jury thet theare must have been
“a false epreseataten of matarial fast” in
erdar ta find for the plaintif? eu dar frend
daim. Dafendasts requasted the f{ollewing
instruetion daflniag “matarial fast”:

“A fact is material if 3 ressonably pru-
deat parson wader the arvumstasom
would atlach impertanes 0 it in detar-
mining his esursw of sstion.®
PaintiflY doas mot matend that this in-

struction ¢ sa ineerrest statament of the

2

11
E

The esurt ine -
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v, bt saly dat it vas casemmary

gk
s
i
E
|
4

d

wral ant" s &
a8 arties fer frand,
odjective srandand .
metruction. Sev
. 3, S8 P24 548
(1773} The dicsonary daflnitios of "mate
ral” “deing of mal imperase o great
oasequence.” Webstar's Thind [starussion
ol Dieticnary, dow det wotain st edjee-

?ﬁ

the trm which wastitstes aa damesnt of




CERISTOFTLESON v. CHURCE Of SCIEN" HOGY, ITC  Or. w7
s s OPASB. 004 P 3¢ 577
U ®mse Albeugh !t Wight set Mve Mesch® Dafesdass ewstesd et tha:
botl WTSP 8 give meh A INSTructien. B~  Prepestion alse wpples 9 Ve vm of fres
thar w8s it arrer 9 rafuse 0 do xarvise of reiigion and Ust rauman o
(8] Paaly, dafesdads wmips wrr 0 7 T T SOUE B SbS o
:.N @ grve e folowag mTUe L. Tag offert” med v wud have
: . o8 the praction of raligion. They maks
“The paries Bpve stipuisied that uduﬁommuudkmu:z
Scieslogy v & religioa. | iastruet you that the anse s etharwise napproprisie fer
st for ol purposss @ this ease Sciestel a2 sward of puaitive damagwm
wiogy. Mission of Davia, and Qhured of mited. We Oregos Supreme Coart decided
Scieawiogy of Portand are ruiigions > o7 4 Miy Departmest Sworw Ca. mpra,
sutTuons” in wiich it bald that punitive damagw are
The firt portion of their requested instae  aat svailabie in an arten fer sutragwoas
tiou # dot errect Plaiatif! &d st stipe- wadust in which the mly wodact which
s ths: Scestology b s miipon Se  smbjecn
chone W PProach e prodlems presastad in  “spesch.® The wsurt stated:
this litgetion on the basis that it &d ast W anse
* nater vhethar Scentelogy B & mligion, - ]
— becaase the _defendasts escid b _Nabie in .
“aay eveat. That doss set amoaat W & . _Gress boids that
~stpulation that Scentology i & mligioa.  _the abuse’ s esaflned t» avl Sability fer

Hewever, ve have detarmined that the ren- aapusatios saly. Here Un hjury vas
ord I this aase ertadliahen, 88 ¢ wattar of © plaistiff"s parses mtder has hear repe-
law, that Scestology b & religica The tatien, dut s loag a0 it ~wuited frem an
jury should have besa ® informed ‘shuse’ of spasch saly, the prisdple ia the -
mma” 32 Or. 2 W4 67 P 0
PUNITIVE DAMAGIES It might wal be argued e the busis of
The floal amsigument of oTor ¥o @e- the sbove language that asy fread whisk
sidar ® is the fallure of the trisl @art. 8 igvelves as abune of spesch or eTpremics i
metica by defesdaats, 9 withdrvw fre@ simiarly czampt from the (mposities of
e jury the cdaim fer punitive damagews punitive damagwm. The Sapreme Comrt has,
In the trial sourt and in this wart dafend- however, ressgnisad the pamdilty of aa
aats raly e Wienier v. Grous, 206 Or. 88, swand of punitive damagws ia mam iavelv-
883 P2d TTT (1979), fer tha prepmition that (ag ‘reud in severan) remst spileas  Sea, !
impasition of pusitive damage s mestits- ayg, Sebmidt v. Pise Trwe Lasd Dev, B1
tosally imparmiseible in the matart of free Or. «62 @1 P2 1373 1981; MDikes ».
XA Cefendants’ eder aamgnments of wrrer o aate awy requirag ‘e Uums 2 owiag of
s 2ensd by o deposum « Ne i smusl salen The Court amst
e 1ave Gatusaed. vere amt prasarved 8 e “We sise Gad o8 justtfimsem v slowiag
T L. o i B e sussess. milaty » Swards of puasive GAmagE Iguast publish-
W8 AgMA e reeNal @ and eadcaners haid Ladie e maly
dafined mandards o 2abdity for Gnfasmcien.
3L Mn@--‘lhm;: et ip ahert Be . plan-
Gartz v. Ropurt Weigh, Ima., 410 U3 I53 ! vin ensdisbe Laddity meer & o &
S.CL 2907, 41 LE424 T (1974), fur the prep Masding mandard than (hst maied by New
aitieon At PUMUVe GAIGE MY consUIuNan- Yok Tivae (Ca v Suifvan 376 UL 254 &
oy mpermussdie for dsfasucien. Cet v LG NA 1) LB43e B 8 A LA 1413
. (o a8t hald AL pavtive danage Twy (1984), thas s ‘vtual males?] swy ever
afver b swarded for dafamacien. The Caat aly Red CAmagm A MY afosx © B
s caocarnsd v (e wif <snseriiip of B> powets Nm for amtual mpwry.” S US =
da endanis wmek Mgt remk eum e 380, 3 Q0 = WL
posanlsy of pumuve daruge swvarts aaewr




608 Or.

h.'m h.'. L’d‘ Dll'l'.bﬂ‘
Oy, T% Ov. ¢35, 8 P 373 ()
Alhoagh we are a8t cartain just what he
wsaiyten! distiacties i gives the road
language in Hall we do 30t Saleve tms the
Suprame Clurt istanded to proddit the
sward of pusitive damagw @3 o @am of
fraud, and we decline 10 do 8o bare
Dafendasts, arguiag witheat “Sesafit” of
Hall do oot daim that ofl frand 8 czampt
from the impomition of pumnitive damagwm,
.hau““hlh—'ﬁﬂﬂd
First Amandment freadoom, 3 plaiatiff ma
remve aly ooesmery dssgu’
They motend that the mposition of puni-
tive damagu would have a.chillag offemt,
cant only o8 the cxurcise of free spessh and

. —oamociston, but eu the {res axercis of rell-

gon s wall

[24. 55] As we Msve Tated v do wt
agTes that punitive damagw we mavals.
bis for {reod merely becacae the frusdulest
representations are “speech.” Dafendasts
sgpest that becnase e actions giviag rine
t this asase of arten cocurred in the eoe
tart of s religiows ergasisstios of whish
plaiatif? was & member, the free coreiss of
religien weald by ehilled by e peasddity
of o pusitive damage swwd We ds ot

64 PACTFIC REPORTER M SERIXS

davon; revened aad remanded for 3 gey
il & 10 defendants Samuels amd Quarey
of Seiestsiogy. Mission of Davig

"L Contampt @od

vielatan 2 desres o order of the eoum made
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1 JMM IN THE CIRCUIT COURT OF THE STATE OF OREGON
-2 FOR THE COUNTY OF MULTNOMAR )

3 JuriE CHRISTOFEERSON, )

¢ Plaineif?, ; CASE NO. A7704-05184 4
S vs. : ORDER GRANTING MOTION

) FOR MISTRIAL
6 CHURCH OF SCIENTOLOGY MISSION )
OF DAVIS; CHURCH OF SCIENTOLOGY )

7  OP CALIFORNIA; and L. RON HUBBARD, )

8 Defendants. ; .

9 The Court hereby grants a mistrial in this actiona
10 on the following grounds: . i
1 1. Plaineiff's counsel's closing arqument vas _;
12 improper and prejudicial to Defendants and unable to be cured ¥
13 by.a curative or limiting instruction;
14 2. In‘light of the question submitted to the Court
13 by the jury during it‘'s deliberation, the Court's giving of
16  rnstruction Neo. 28 in which the Court ruled that certain

) zresentations were wholly secular in nature, vere
13 cantamount to directing a verdict in favor of Plaintiff.
9 Accordingly, the delivery of that instruction was
20 qrronecus and prejudicial to the Defendants.
=4 For the foregoing reasons, the Court hereby
22 declares a mistrial and orders a new trial to be held on all
23 jssues.
2 OATED this ,& day of : , 1988,
28 .
. Graza Mt
na . Londe

Pa® | - ORDER GRANTING MISTRIAL Circuit Court Judge
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1 heredy certily that the Ien‘u’n‘ copy of ... OFCER IFOR MISTRIAL
- 16 @ cOmplete ared ezact cOpy of the enriginal.

T Dated . ___Mz.u.__ ______ 1988
Attoeney(s) lor . DR EORAADES

ACCEPTANCE OF SERVCE

Due servica of the within .. s Ro— . T [ TIPS
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Al Ofice '
1 cartify that on . .Iu..y S 1S ++19.85., 1 served the within ..Oxder.  £oX.. x.fsuqu

................................................ ~on .. . Garzy P. MeMurxy e

meeemere e . atrorney of record loe .. Plantu.f .......................
by lnvm¢ a true eopy thereo! ot sard ammny ] elha with M/hr e!nk therein, or with o person epparently in
charge thereol, a¢ 1600 Banjalmin Franklin Plaza, ;
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it

ZARRY WOLLERSHEIM,
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CHURCH OF SCIENTOLOGY OF

THE CCUNTY OF

HON.

N )

THE STATE OF CALIFORNIA p

LOS ANGELES

RONALD SWEARINGER, JUDGE

NO. C 332 027

CALIFORNIA, a corporation, et al.,
Defendants.
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LOS ANGELES, CALIFORNIA, TUESDAY, JCLY 22, 1986, 3:11 P.M.

. --—o---

THZ COCRT: Let's go on the record roting that the jury
ard alternates are present. The parties are represented.

We understand, ladies and gentlemen,

you have arrived at a verdict.

THE FOREMAN: Yes, sir.

THE COURT: Who is your foreman? Would you

deliver the verdict to the court attendant.

(The foreman handed the verdict to the
court attendant and the court attendant
handed the verdict to the judge.)

THE COURT: I will ask the clerk to read the ~

verdict. (Handing verdict to the clerk.)
THE CLERK: Title of court and cause:
"We, the jury in the above entitled

action find with regard to intentional infliction

of emotional distress that the plaintiff,
Lawrence Dominic Wollersheim discovered or should he
have discovered the facts which he alleges

constituted intentional infliction of emoticnal

distress before July 28, 1979?
"Answer: No."
"With regard to negligent infliction
of emotional distress did the plaintiff Lawrence Dominic
Wwollersheim discover or should he have discovered the facts

which he alleges constituted negligent infliction of emotiona.




19

20

21

22

23

24

25

26

27

28

distress before July 28, 19792
“Answer: NoO.

“Dated July 22, 1986.
"Andre Anderson, Foreman."

Title ¢f court and cause:

"We, the jury in the above-entitled
action £find for the plaintiff, Lawrence Dominic
Wollersheim and against the defendant CHURCH
OF SCIENTOLOGY OF CALIFORNIA as follows:

"Check the appropriate box.

"(a) On =he third cause of action,
intentional infliction of emotioﬁﬁl distress,"
box is checked.

"{b) On the fourth cause of action,
negligent infliction of emotional distress,”
box 1is éhecked.

"We assess compensatory damages in
the sum of $5 million. We assess punitive
damages as to the third cause of action, inten-
tional infliction of emotional distress, in
the sum of $25 million.”

MR. COQLEY: Request that the jury be polled.
THE CLERK: Excuse me, your Honor.
THE COURT: Just a moment.
THE CLERK: "Dated: July 22, 198s.
"Signed by Andre Anderson, Foreman."
Ladies and gentlemen of the jury is this your

verdict?

csl FREOD
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1 THE JURORS: Yes.
2 THE COURT: [ am going to question you individually
3 now and answer yes or no as to the following questions

4 whether or nat the verdict that was found in regard to |

. 5 | the special findings with regard to the statute of limitations
!
6 was your finding.
7 I will inquire of you on that issue now,

8 Mr. Cattani.
3 MR. CATTANI: Yes.
10 THE COURT: And Ms. Kingsbury.

1 MS. KINGSBURY: Yes.

12 THE COURT: And Mr. Anderson.
13 MR. ANDERSON: Yes.
. -
14 THE COURT: And Ms. Yakushiji.
'S MS. YAKUSHIJI: Yes.
16 THE COURT: And Ms. Vaughn.
17 MS. VAUGHN: Yes. o
'8 THE COURT: And Mr. Henderson. |
19 MR. HENDERSON: Yes, sir.
20 THE COURT: And Ms. Reuter.
21 MS. REUTER: Yes.
22 THE COURT: And Mr. Lenard.
23 MR. LENARD: VYes.
24 THE COURT: Mr. Bermudez.
25 MR. BERMUDEZ: Yes.
26 THE COURT: Mrs. Silver. ;
27 MRS. stVER: Yes, sir. g
|

28 THE COURT: Mrs. Artison.




1 MRS. ARTISON: Yes.

2 THE CQURT: And Miss Harris.
3 MS. HARRIS: Tes.
4 THE COURT: So that verdict that's just been read

3 Wwith regafg to the statute of limitations on intentional

6 infliction of emotional distress, negligent infliction

7 of emoticnal distress, you have just indicated to me, all

8 12 of you, that your £finding was no on both of those issues?
9 All righe. ;
1Q Anybody -- is that correct? i
11 {All answered ves.) i
12 THE COURT: Now, let's go to the cause of action 1
13 for intentional infliction of emotional distress. ,
14 When I call your'name indicate by answering
15 yes or no whether or not that is your verdict for plaintiff 5
6 and against :ke defendant on the third cause of action

'7 of intentional infliction of emotional distress.

18 Miss Clerk.

9 THE CLERK: Yes.

20 THE COURT: Mr. Cattani.
21 MR. CATTANI: Yes.

22 THE COURT: Ms. Kingsbury.
23 MS. KINGSBURY: Yes.

24 THE COURT: Mr. Anderson.
25 MR. ANDERSON: Yes.

28 THE COURT: Ms. Yakushiji.
27 MS. YAKUSHIJI: Yes.

28 THE COURT: Miss Vaughn.
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THE
MR.
THE
MR.

THE

MRS,

THE

MRS.

THE

MRS.

THE

VAUGHN: Yes,

COURT: Mr. Henderson.
HEN&ERSON: ies.

CCURT: Ms. Reuter.
-

REUTER: Yes.

COURT: Mr. Lenard.
LENARD: Yes.

COURT: Mr. Bermudez.
BERMUDEZ: Yes.
COURT: Mrs. Silvers.
SILVER: Yes.

COURT: Mrs. Artison.
ARTISON: Yes.

COURT: Mrs. Harris.
HARRIS: Yes.

COURT: Okay.

Now, the next question as to the finding on

the fourth cause of action, negligent infliction of emotioral

distress,

advise by answering yes or no whether or not

the verdict that was just read was your verdict and we

will start again with you, Mr. Cattani.

MR.

CATTANI: Yes.

THE COURT: Miss Kingsbury.

MS.
THE
MR.
THE

MS.

KINGSBURY: Yes.

COURT: Mr. Anderson.
ANDERSON: Yes.

COURT: Miss Yakushiji.

YAKUSHIJI: Yes.
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THE COURT: Mr. vaughn.

MR. VAUGHN: Yes.

THE COURT: Mrs. Artison.

j i THE CQURT: Mr. Henderson.

. MR. HENDERSCN: Yes, sir.

5 THZ COURT: Ms. Reuter.

6 MS. REUTER: Yes, sir. E

, THE COURT: Mr. Lenard.

8 MR. LENARD: VYes.

3 THE COCURT: Mr. Bermudez.

0 MR. BERMUDEZ: Yes. ’

» THE COURT: Mrs. Silver. )

2 MRS. SILVER: Yes. }
|
}

|

MRS. ARTISON: Yes.
THE COURT: And Mrs. Harris?

MRS. HARRIS: Yes.

]

.- THE COURT: Now, with regard to the compensatory } )

.8 damages of $5 million, would you answer yes or no as to | E
19 whether or not that finding was yours? E
20 Mr. Cattani. 2
21 MR. CATTANI: Yes. E
22 THE COURT: Ms. Kingsbury. |
23 MS. KINGSBURY: Yes. |
24 THE COURT: Mr. Anderson.

25 MR. ANDERSON: Yes.

26 THE COURT: Ms. Yakushiji.

27 MS. YAKUSHIJI: Yes.

28 THE COURT: Miss Vaughn.
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1 MS. VAUGHN: Yes.

2 THE COURF: Mr. Henderson.

3 MR. HENDERSON: Yes, sir.

4 THE CQPRT: Mr. Reuter.

S ? MR. REUTER: Yes.

8 THE COURT: Mr. Lenard.

7 MR. LENARD: VYes. !
8 THE COURT: Mr. Bermudez. ;
3 MR. BERMUDEZ: Yes. |

|

10 THE CQURT: Mrs. Silver.

i MRS. SILVER: Yes, sir.
12 THE COURT: Mrs. Artison.
13 MRS. ARTISON: Yes.
14 THE COURT: Mrs. Harris. “
5 MRS. HARRIS: Yes. |
16 THE COURT: All right.
17 Now, I am going to ask with regard to the finding

18 of $25 million as punitive. Answer yes or no as to whether

|

|

9 or not the finding that was just read was yours. \
|

|

20 Mr. Cattani.

21 MR. CATTANI: Yes.

22 THE COURT: Ms. Kingsbury.

23 MS. KINGSBURY: Yes. i
24 THE COURT: Mr. Anderson. |
25 MR. ANDERSON: Yes. |
26 THE COURT: Ms. Yakushiji. ;
27 MS. YAKUSHIJI: Yes. ‘
28 THE COURT: Miss Vaughn.

Lol FREO
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MISS VAUGHN: Yes.
THE COURT: Mr. Eenderson.
MR. HENDERSON: Yes, sir.
THE QLURT: Miss Reuter.
MS. REUTER: Yes.
THE COURT: Mr. Lenard.
MR. LENARD: Yes.
THE CCURT: Mr. Bermudez.
MR. BERMULCEZ: Yes.
THE COURT: Mrs. Silver.
MRS. SILVER: Yes, sir.
THE COURT: Mrs. Artison.
MRS. ARTISON: Yes.
THE COURT: Mrs. Harri;.
MRS. HARRIS: Yes.
THE COURT: Does counsel desire any further inquiry =--
MR. COOLEY: No, your Honmor. o
THE COURT: =-- by the court? i
Record the verdict.
Ladies and gentlemen, we appreciate your long
service in this case. It has been almost six months here,
I guess, and so the thing to do, I think you have to check
out with the jury assembly room clerk, make arrangements
for your mileage and, of course, for your compensatiocn,
so forth.
Now, the attorneys, I am sure, would like to
talk to you ;nd you are perfectly free to talk to them

on any subject concerning the case if that's your desire.




1 You don't have to talk to them if you don't

2 want to. If you feel like talking to them, fine. No problem
3 at all. ‘

4 I think what we will probably do is we will

S do that iéSﬁiry here 1n the courtroom and I will just leave

8 the bench and we will go off the reccrd and then those

of you who want to stick around and talk to the attorneys,

8 go ahead. The rest ¢f you should go down to the jury assem:tlv
S | room and check out.

10 How many of you would like to stick around

" and talk to the attorneys a bit?

12 How many of you would be willing to stick around

'3 | and talk to the attorneys? - -
14 well, I am sure they would like to talk to o
'S ) you. ’

8 The rest of you who do not propose to remain

‘7 | and talk to the attorneys, why don‘'t you leave at this

f

'8 time? And turn your notebooks in to the court attendant

|
9 | now. l'
20 COURT ATTENDANT: I have them, your Honor. ?
a1 THE COURT: You got them?
22 COURT ATTENDANT: VYes, sir.
23 THE COURT: The verdict is recorded.
24 All right. Fine, ladies and gentlemen, at

25 this time, then, we will go off the record and go into

28 recess and give you all an opportunity to talk to the attorneys
27 .

and the court attendant has got your notebocks now?
28

We really appreciate your service in this case.

£S5l FEOD




1 MR. COOLEY: We will be presenting post-trial motions,
2 your Honor.

3 THE COURT: Yes.

4 - okay.

5 (At 3:21 p.m. an adjournment was taken.)

23
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28




WOLLERSHEIM v. CHURCH OF SCIENTOLOGY
Clts a0 208 Cal Rper 331 (CalApy. 2 Dise. 1999)

112 Cal.App-3d 872
'mployment.® By this reasoning heart dis-
»ase ‘manifests itseif’ when it produces
;ymptoms ndicative of its presence that
\re capable of being disderned by medical
ests regardless whether they are in fact
jiscerned. This reading is untenable. We
.annot say that a syFptom manifests itself
vhen it nas not in fact been revealed to
inyone.®

xMoreover. this alternative reading of
‘manifests itself” is no more plausible than
:hat the term means to give evidence that
s detected leading to a medical diagnosis.
[ such a construction were semantically
cermissible. the statute would be ambigu-
sus.” [In that event, we would be con-
strained to accept the applicauon of the
language that favors Smith. ‘“Although
the emplovee bears the burden of proving
that his injury was sustained in the course
of his employment, the established legisla-
tive policy 1s that the Workmen's Compen-
sation Act must be liberally construed in
the empioyee's favor (Lab.Code, § 3202),
and all reasonable doubts as to whether an
injury arose out of employment are to be
resolved in favor ‘of the employee.”
(Garza v. Workmen's Comp. App. Bd.
{19700 3 Cal.3d 312, 317, 90 Cal.Rptr. 355,
473 P2d 451)

Disposition
The only tenable reading of section
3212.5 applicable to this case shows that
Smith was entitled to the presumption af-
forded by the section. The Board's deci-
sion was based upon the contrary view.
The decision of the Board is annulled and

S. We imply no view on the latter premise.

6 However, if there is evidence which shows the
uime when the disabling heart wouble first pro-
duced undetected signs capabie of detection and

. that ume precedes the applicable perniod of em-

: ployment the presumption should be unavail-

} ng. That circumstance does not entaul the view
that heart trouble whuch is first detected during

+ the applicable period of employment has not

manifested itself” during that period. Rather,

¥ 10 such a case the presumption is “controverted

bv other evidence™ which ailows the Board to

;nfz r;es presumption has been overcome. (See
12.5))

7-‘ The question of meaning is framed by the
‘Ompeting ciaims of the parues regarding the
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the case s remanded o the Board for
proceedings consistent with this opuwnion.

SPARKS and DAVIS, JJ.. concur.
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Jg:Larry WOLLERSHEIM. Plaintiff
and Respondent,

A\

CHURCH OF SCIENTOLOGY OF CALI-
FORNIA, Defendant and Appeilant.

No. B023193.

Court of Appeal, Second District,
Division 7.
July 18. 1989.
Review Denied Oct. 26, 1989.

Former member of religious organiza-
ton brought action against organization
alleging intentional and negligent infliction
of severe emotional injury. The Superior
Court, Los Angeles County, Ronald Swear-
inger, J., entered jury verdict in amount'of
$30,000,000 in favor of former member and
organization appealed. The Court of Ap-
peal, Johnson, J., held that: (1) practices
inflicted upon former member were con-
ducted in coercive environment and thus
were not qualified as voluntary religious
practices entitled to consututional protec-

application of the (contested] language to the
matenal facts of the case. (Citations.) (1]
These claims must then be tested against the
permussible uses of the language upon which the
claims are founded, for the meamng of lan-
guage is to be found in its usage and the occa-
sion of a usage is an applicauon of the language
to particular circumstances.” (National Auto. &
Cas. Ins. Ca. v. Contreras (1987) 193 CalApp.3d
831, 836, 238 Cal.Rpu. 627.) Thus a matenial
ambiguity appears only if the semanucally per-
missible applications of the language (0 the ma:
terial facts of the case reveal a conflict of signuf.
icance to its outcome. [n such case some rule
of resolution must be applied as a tie-breaker.
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tion; (2) member could not maintain action
for negligent inflicuon of emotional dis-
tress; and (3) compensatory and punitive
damage awards were excessive.

Reversed in part, affirmed in part as
modified. -

1. Damages $50.10

Prima facie case of intentional inflic
tion of emotional distress requires out-
rageous conduct by defendant. intention by
defendant to cause, or reckless disregard
of probability of causing, emotional dis-
tress, severe emotional distress and actual
and proximate causation of emotional dis-
tress.

2. Damages &50.10

Conduct hy religious organization met
cniteria for prima facie case of tort of in-
tentional infliction of emotional distress;
organization's conduct in coercing member

into continuing ‘“‘auditing” although his.

sanity was threatened, compelling him to
abandon his family, and subjecting him t
financial ruin were fnanifestly outrageous,
which if not wholly calculated to cause
emotional distress unquestionably consti-
tuted reckless disregard for likelihood of
causing such distress, and which caused
severe emotional distress to former mem-
ber.

3. Constitutional Law ®=84(1)

Establishment Clause of Fir<t Amend-
ment guarantees government wui not use
its resources to impose religion upon us
while Free Exercise Clause guarantees that
government will not prevent its citizens
from pursuing any religion they choose.
U.S.C.A. Const Amend. 1.

4. Constitutional Law &=84(1)

In order for governmental policies
which have effect of promoting religion to
pass scrutiny under Establishment Clause
of First Amendment, they must have sec-
ular purpose, their primary effects must be
ones which neither advance nor inhibit reli-
gion and they must avoild any excessive
entanglements with religion. U.S.C.A.
Const.Amend. 1.

212 Cal.App.3d §T2

5. Constitutional Law @»84(2)

Under free exercise clause of First
Amendment, government may not constitu-
tionally burden any belief no matter how
outlandish or dangerous but it may burden
expression of belief which adversely af-
fects significant societal interests [U.S.
C.A. Const.Amend. 1.

6. Constitutional Law &=84(2)

[n order for government to burden ex-
pression of religious belief without violat:
ing Free Exercise Clause of First Amend-
ment, government must be seeking to fur
ther important state interest, burden on
expression must be essential to further
state interest, type and level of burden
imposed must be minimum required to
achieve state interest, and measure impos-
ing burden must apply to everyone., not
merely to those who have religious belief.
U.S.C.A. Const.Amend. 1.

7. Constitutional Law &=84(2)

Only most compeiling of state interest,
such as preservation of life or state itself
will justify outright ban on important meth-
od of expressing religious belief. U.S ™ A
Const.Amend. 1.

8. Constitutional Law #=84(1) ¢

Less significant state interest may be
enough to justify burden on form of ex-
pression of religion where burden is less
direct or form of expression less central to
exercise of particular religion. US.CA.
Const.Amend. 1.

9. Constitutional Law ®84(1)

[n order to be entitled to constitutional
protections under Freedom of Religion
Clauses, system of thought to which course
of conduct relates must qualify as ‘“reli-
gion"' rather than philosophy or science or
personal preference, course of conduct
must qualify as expression of that religion
and not just activity that religious people
happen to be doing, and religious expres-
sion must not inflict so much harm that
there is compelling state interest in dis-
couraging practice which outweighs values
served by freedom of religion. U.S.C.A.
Const.Amend. 1.
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10. Constitutional Law &84.5%7)

Evidence before trmal court justified
;udge’s determination thqt Scientology qua-
lifies as religion within meaning of freedom
of religion clauses of Federal and Califor-
ma Constitutions. U S.C.A. Const.Amend.
. West's Ann.Cal. Tonst. Art. 1, § 4

11. Constitutional Law $=84.5(7)

Assuming that retnbutive conduct
known as "‘fair game’ was core practice of
religious organization. it did not qualify as
“religious practice”’ for constitutional pro-
rection; former member did not suffer his
economic harm as unintended byproduct of
former religionists’ practice of refusing to
socialize with him but instead was bank-
rupted by campaign his former religionists
carefully designed with specific intent to
create financial ruin. US.C.A. Const.
Amend. L.

12. Constitutional Law #84.%7)

“Auditing”’ involvipg one-on-one dia-
logue between religious organization's au-
ditor and student is constitutionally pro-
rected religious practice if conducted in
noncoercive environment, but is not pro-
ected where conducted under threat of
economic. psychological and politicsl retri-
bution; voluntary “‘auditing” is similar to
rechniques other religions use to motivate
‘sinners”’ o change behaviors.

13. Constitutional Law #»84.5(7)

“Auditing” as practiced against reli-
fous organization’s former member was
coerced and thus was not protected reli-
Jlous activity under First Amendment:
church member was threatened with accu-
mulated debt of between $10,000 and 350,
00 under organization’s “freeicader debt”
policy if he left organization, as well as
financial ruin in his business under “‘fair
game’ policy and further, some auditing
was accepted by former member under
threat of physical coercion. U.S.C.A.
Const.Amend. 1.

14. Constitutional Law e»84.57)
Practice of *disconnect” of religious
organization which required member to
cease contact with his family, including
#fe and parents, was not protected reli-
g10us practice given coercive environment
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imposed upon member: "disconnect’ policy
was imposed on member by organization
with knowledge that member was psycho-
logrcally suscepubie and would suffer se
vere emotional injury as resuit. US.CA.
Const.Amend. 1.

15. Constitutional Law &=84.57)

Religious organization's improper dis-
closure of information which former mem-
ber gave during confidential religious ses-
sions was not religious expression immun-
ized from liability by Consutution. U.S.
C.A. Const.Amend. 1.

16. Damages ©49.10

Former member of religious organiza-
tion could not prevail in action for negli-
gent infliction of emotional injury against
organization; organization owed no duty to
members or former members with respect
to negligent acts which might inadvertently
cause psychological or economic injury.

17. Damages #=216(10)

Religious organization was not entitled
to jury instruction which restated elements
of former member’s cause of action for
intentional infliction of emotional distress
or outrageous conduct with slant favorng
organization’s position by implication that.
jury was to disregard evidence of organiza-'
tion’s acts which did not fit precisely under
courses of conduct as they defined them;
some of evidence introduced at trial related
to acts relevant to issues of organization's
state of mind and whether former member
was voluntarily participating in organiza-
tion’s practices or was doing so within coer-
cive environment and thus, instruction as
requested would have been musieading.

18. Trial =261

Religious organization was not entitled
to jury instruction requiring jury to dis-
regard evidence presented which was rele-
vant to nonsuited fraud counts in action
brought by former member which alleged
intentional and negligent infliction of emeo-
tional injury; requested instruction was
stated in overbroad terms and unduly slant-
ed in organization's direction which could
have misled jury into believing that 1t must
disregard evidence which provided context
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for intentional infliction count or which
went to presence or absence of coercion
and organization's state of mind.

19. Damages 178

Relevancy of evidence regarding ac-
uons religious organization took toward
third persons was not overwhelmed by
prejudicial effect and thus admission of
such evidence was proper in former mem-
ber's action alleging intentional and negli-
gent infliction of emotional injury; ewvi-
dence was highly relevant 10 show network
of sanctions and coercive influences with
which organization had surrounded former
member.

20. Damages &=13K 1)

Compensatory damage award in
amount of $5.000,000 in favor of former
member of religious organization against
organization was excessive, and evidence
only justified award of $500.000; former
member's psychological injury although

permanent and severe was not totally dis-

abling and organization's conduct only ag-
gravated preexisting psychological condi-
tion but did not create it.

21. Appesl and Error #1004.1(10)

Damages 94

[n reviewing punitive damages award,
appellate court applies standard similar to
that used in reviewing compensatory dam-
ages; court inquires whether after review-
ing enture record in light most favorable to
judgment, award was resuit of passion or
prejudice.

22. Damages 9%

Factors to be considered in reviewing
propriety of punitive damage award include
degree of reprehensibility of defendant's
conduct, relationship between amount of
award and actual harm suffered, and rela-
tionship of punitive damages to defendant's
net worth.

23. Damages 94

Punitive damage award in amount of
325 million against religious organization
for intentional infliction of emotional dis-
tress upon former member was excessive
and required reduction to $2 million; award
constituted 130% of organizauon's net

212 CaiApp 3d T2

worth and conduct by organization did not
reach level of outragecusness to jusufy
such award.

_Lg-Rabinowitz, Boudin. Standard. Krin-
sky & Lieberman and Eric M. Lieberman
and Terry Gross, New York City. Lenske.
Lenske & Heller and Lawrence E. Heller.
Woodland Hills, and Michael Lee Hertz
berg, New York City. for defendant and
appellant.

Greene, O'Reilly, Broillet, Paul. Simon.
McMillan, Wheeler & Rosenberg, Los An-
geles, and Charles B. O'Reilly, Santa Moni-
ca. for plaintiff and respondent.

Boothby, Ziprick & Yingst and William F.
Ziprick, San _Bernardino, Lee Boothby,
Washington, D.C., and James M. Parker,
Newport Beach, as amicus curiae on behalf
of defendant and appellant.

JOHNSON, Associate Justice.

This appeal arises after a jury awarded
330 million in compensatory and punitive
damages to a former member of the
Church of Scientology (the Church). The
complaint alleged appellapts

_Lgnintentionally and negligently inflicted se-
vere emotional injury on respondent
through certain practices, including “audit-
ing,” ‘disconnect.” and “‘fair game.” Since
the trial court granted summary adjudica-
tion that Scientology is a religion and “au-
diting” is a religious practice, the trial pro-
ceeded under the assumption they were.
We conclude there was substantial ewi-
dence to support a factual finding the “‘au-
diting,” as well as other practices in this
case, were conducted in a coercive environ-
ment. Thus, none of them qualified as
“voluntary religious practices’” entitled to
constitutional protection under the First
Amendment religious freedom guarantees.
At the same time, we conclude both the
compensatory and punitive damages the
jury awarded in this case are excessive.
Consequently, we modify the judgment 0
reduce both of these damage awards.
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FACTS AND PROCEEDINGS BELOW

Construing the facts most favorably to
the judgment, as we must. respondent Lar-
ry Wollersheim was an incipient manicde-
pressive for most of his life. Appellants
Scientology and its leaders were aware of
Wollersheim's suseepubility to this mental
disorder. What appeilants did to him dur-
:ng and after his years in Scientology ag-
gravated Wollersheim's mental condition,
dnving him into deep depressive episodes
and causing him severe mental anguish.
Furthermore, Scientology engaged in a
practice of retmbution and threatened retri-
bution—often called “fair game '~against
members who left or otherwise posed a
threat to the organization. This practice
coerced Wollersheim into continued partic-
ipation in the other practces of Scientology
which were harming him emotionally.

Wollersheim first became acquainted
with Scientology in early 1969 when he
attended a lecture at the Church of Scien-
tology of San Francisco.” Durnng the next
fe'v months he completed some basic
courses at the San Francisco institution.
He then returned .to his home state of
Wisconsin and did not resume his scientoio-
gy training for almost two years.

When Wollersheim did start again it was
at the appellant, Church of Scientology of
California, headquartered in Los Angeles.
From 1972 through 1979 Woilersheim un-
derwent “auditing’”’ at both the basic anu
advanced levels. [n 1973 he worked sever-
al months as a staff member at the Church
of Scientology Celebrity Center iocated in
Los Angeles. [n 1974, despite his repeated
objections, Wollersheim was persuaded to
participate in suditing aboard a ship main-
tained by Scientology. While on the ship,
Wollersheim was forced to undergo a
strenuous regime which began around 6:00
AM. and contnued until 1:00 the next
morning. Further, Woilersheim and others
were forced to sleep nine deep in the ship's
hold. During his six weeks under these
conditions, Wollersheim lost 15 pounds.

LysWollersheim attempted to escape from
the ship because he feit he 'was dying and
losing [his] mind.” His escape was thwart-
ed by Scientology members who seized
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Wollershe:m and held him capuve unul he
agreed w remain and continue with the
auditing and other religious practices tak-
ing place on the vessel. One of the psych:
atnc witnesses testified Wollersheim's ex-
perence on the ship was one of five cata-
clysmic events underlying the diagnosis of
his mental iliness and its cause.

At another stage Scientology auditors
convinced him to “‘disconnect” from his
wife and his parents and other family mem-
bers because they had expressed concerns
about Scientology and Wollersheim's con-
tinued membership. “Disconnect’” meant
he was no longer to have any contact with
his family.

There also was evidence of a practice
called ‘“freeloader debt.” ‘“Freeloader
debt” was accumulated when a staff mem-
ber received. Church courses, training or
auditing at a reduced rate. [f the member
later chose to leave, he or she was present-
ed with a bill for the difference between
the full price normally charged to the pub-
lic and the price originally charged to the
member. Appellants maintained a “‘free
loader debt” account for Wollersheim.

During his years with Scientology Wol-
lersheim also started and operated severa|
businesses. The most successful was the _
last, a service which took and printed pho-
tographic portraits. Most of the emplovees
and many of the customers of this business
were Scientologists.

By 1979, Wollersheim’s mental condition
worsened to the point he actively contem-
plated suicide. Wollersheim began expen-
encing personality changes and pain.
When the Church learned of Wollersheim's
condition, Wollersheim was sent to the
Flag Land Base for "repair.”

During auditing at Flag Land Base, Wol-
lersheim’s mental state deteriorated fur
ther. He fled the base and wandered the
streets. A guardian later arranged w
meet Wollersheim. At that meeting, the
guardian told Wollersheim he was prohibit-
ed from ever speaking of his problems wit»
a priest, a doctor or a psychiatrist.

Ultimately Wollersheim became so corn-
vinced auditing was causing him psychiat:




A0 VL .S

336 260 CALIFORNIA REPORTER

ric problems he was willing to nsk becom-
ing a target of “freeloader debt” and “fair
game.” Evidence was introduced that. at
least dumng the tme relevant to Woller-
sheim s case. '‘fair game” was a practice of
retribution Scientology threatened to inflict
on suppressives. whith included people
who left the organization or anyone who
touid pose a threat to the [zcorganization.
Once someone was identified as a ‘suppres-
sive.” all Scientologists were authorized to
do anvthing w0 ‘neutralize’ that individual
—economically, politicaily, and psycholog-
caily.

After Wollershe:m left the organization
Scientology leaders initiated a “fair game”
campaign which among other things was
caiculated to destroy Wollersheim's photog-
raphy enterpnse. They instructed some
Scientology members o leave Woller-
sheim's empioy, told others not to piace
any new orders with him and to renege on
bills they owed on previous purchases from
the business. This strategy shortly drove
Wollersheim's photography business into
bankruptcy. His mental condition dete-
riorated further and hé€ ended up under
psvchiatric care.

Wollersheim thereafter filed this lawsuit
alleging fraud, intentional infliction of emo-
monal injury, and negligent infliction of
emotional injury. At the law-and-motion
stage, a trial court granted summary adju-
dication on two vital questions. It ruled
3cientology is a religion and “auditing” is a
reiigious practice of that religion.

During trial, Wollersheim’s experts tesu-
fied Scientology’s ‘“‘auditing” and ‘“discon-
nect” practices constituted “‘brain-wash-
ing”" and ‘“‘thought reform” akin to what
the Chinese and North Koreans practiced
on American prisoners of war. They also
tesufied this “brain-washing” aggravated
Wollersheim's bipolar manic depressive
personality and caused his mental iliness.
Other testimony established Scientology is
a hierarchical organization which exhibits
near paranoid attitudes toward certain in-
stitutions and individuals—in particular,
the government, mental health professions,
disaffected members and others who cnti-
cize the organization or its leadership. Evi-
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dence also was introduced detailing Scien-
tology’'s retmbution policy, sometimes
called “fair game.”

After the evidence was heard, the tnal
judge dismissed the fraud count but ai-
lowed both the intentional and negligent
nflicuon of emotional injury counts to go
to the jury. The jury. in turn. returned a
general verdict in favor of plaintiff on both
counts. [t awarded §35 million in compensa-
torv damages and 325 million in punitive
damages. The motion for new trial was
denied and appellants filed a timeiy appeal.

DISCUSSION

Appellants raise a broad spectrum of is-
sues all the way from a technical statute of
limitations defense to a fundamentai consti-
tutional challenge to this entire species of
claims against Scientology. I[f the narrow-
er grounds of appeal had ment and dis-
posed of the case we could avoid confront-
ing the_wkdifﬁcult constitutional questions.
But since they do not we must consider
Scientology’s religious freedom ciaims.

[. THERE IS SUBSTANTIAL EVI
DENCE TO SUPPORT WOLLER-
SHEIM'S CLAIM FOR INTENTION-
AL INFLICTION OF EMOTIONAL
DISTRESS

The cause of action for intentional inflic-
tion of emotional injury formed the center-
piece of the case which went to the jury.
This claim actually cumulates four courses
of conduct which together allegedly inflict-
ed severe emotional damage on the psycho-
logically weak Wollersheim. These
courses of conduct are: (1) subjecting Wol-
lersheim to forms of “auditing” which ag-
gravated his predisposition to bipolar ma-
nia-depression; (2) psychologically coercing
him to ‘‘disconnect” from his family; (3)
“disclosing personal information” Woller-
sheim revealed during auditing under a
mantle of confidentiality; and. (4) conduct-
ing a retributive campaign (“'fair game™)
against Wollersheim and particularty
against his business enterprise.

[1] The tort of intentional infliction of
emotional distress was created to punish
conduct ‘' ‘exceeding all bounds usually to-
lerated by a decent society, of a nature
which is especially calculated to cause. and

N
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does cause, mental distress. ” (Agarwal v.
Johnson {1979) 25 Cal.3d 932. 946, 160 Cal.
Rptr. 141, 603 P.2d 38) A pnma facie case
requires: (1) outrageeus conduct by the
defendant; (2) an intention by the defen-
Jant to cause, or the reckless disregard of
the probability of causing, emotional dis-
-ress. -3) severe smotional distress; and (4)
an actual and proximate causation of the
emotional distress. (Nally v. Grace Com-
munity Church 11988) 47 Cal.3d 278, 300,
253 Cal.Rptr. 97, 763 P.2d 948.)

"Behavior may be considered outrageous
if a defendant (1) abuses a relation or posi-
tion which gives him power to damage the
plaintiff's interest; (2) knows the plainuff
is susceptible to injuries through mental
distress; or (3) acts intentionally or unrea.
sonably with the recognition that the acts

-e likely to result in illness through men-
:al distress.” (Agarwal v. Johnson, supra,
25 Cal.3d at p. 946, 160 Cal.Rptr. 141, 603
P.2d 38)

(2] There s substantial evidence to sup-,
port the jury's finding on this theory.’

First. the Church’'s conduct was manifestly
outrageous. Using its position as his reli-
gious leader, the Church and its agents
coerced Wollersheim into continuing “‘au-
ditng’” aithough his sanity was repeatedly
threatened by this practice. (See pp. 344~
346, 1nfra.) Wollersheim was compelled to
abandon his wife and his family through
the policy of disconnect. When his mental
llness reached such a level he actively
planned his suicide, he {ggswas forbidden o
seek professional help. Finally, when Wol-
lersheim was able to leave the Church. it
subjected him to financial ruin through its
policy of “fair game'”.

Any one of these acts exceeds the
“bounds usually tolerated by a decent soci-
ety.” so as to constitute outrageous con-
duct. [n aggregate, there can be no ques-
uon this conduct warrants liability uniess
it 18 prinleged as constitutionally pro-
tected religious activity. (See pp. 338-
340, infra.)

Second. the Church’s actions, if not whol-
ly calculated to cause emotional distress,
unquestionably constituted reckless dis-

regard for the likelihood of causing emo-
tional distress. The policy of fair game, by
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its nature, was intended to punish the per-
son who dared to leave the Church. Here,
the Church actively encouraged its mem-
bers to destroy Wollersheim's business.

Further, by physically restraining Wol-
lersheim from leaving the Church's ship,
and subjecting him to further auditing de-
spite his protests, the Church ignored Wol-
lersheim's emotional state and callously
compelled him to continue in a practice
known to cause him emotional distress.

Third, Wollersheim suffered severe emo-
tional distress. Indeed, his distress was
such that he actively considered suicide and
suffered such psychiatric injury as to re-
quire prolonged professional therapy. (See
Fletcher v. Western National Life [ns. Co.
(1970) 10 Cal.App.3d 376, 397, 89 Cal.Rptr.
78 [severe emotional distress ‘‘may consist
of any highly unpleasant mental reaction
such as fright, grief, shame, humiliation,
embarrassment, anger, chagnn, disappoint-
ment or worry’'])

Finally, there is substantial evidence the
Church’s conduct proximately caused the
severe emotional distress. Wollersheim's
bankruptcy and resulting mental distress
was the direct result of the Church's decla-
ration that he was fair game. Additionally,
according to the psychiatric testimony au-
diting and disconnect substantially aggya-
vated his mental illness and triggered sev-
eral severe depressive episodes.

In sum, there is ample evidence to sup-
port the jury’s verdict on Wollersheim's
claim for intentional infliction of emotional
distress. This, however, does not conclude
our inquiry. As we discuss below, Woller-
sheim's action may nonetheless be barred if
we conclude the Church’s conduct was pro-
tected under the free exercise clause of the
First Amendment.

II. CONSTITUTIONAL RELIGIOUS
J‘FREEDOM GUARANTEES DO NOT
IMMUNIZE SCIENTOLOGY FROM LI-
ABILITY FOR ANY OF THE ACTIONS
ON WHICH WOLLERSHEIM'S IN-
TENTIONAL INFLICTION OF EMO-
TIONAL INJURY CAUSE OF ACTION
IS BASED
Scientology asserts all four courses of
conduct comprising the intentional nflic-
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tion claim are forms of religious expression
protected by the Freedom of Religion
clauses of the United States and California
Constitutions. ‘We conciude some would
not be protected religious actvity even f
Woilersheim freely parucipated. We fur-
ther conclude none of these courses of con-
duct qualified as protected religious activi-
tv in Wollersheim’'s case. Here they oc-
curred in a coercive atmosphere appellants
created through threats of retnbution
against those who would leave the orga-
nization. To explain our conclusions it i3
necessary to examine the parameters and
rationale of the religious freedom prowi-
sions In some depth.

A. The Basic Principles of the “Free
Erercwse’ Clause

Religious freedom is guaranteed Ameri-
can citizens in just 16 words in the First
Amendment. “Congress shall make no law
respecting an establishment of religion, or
prohibiting the free exercise thereof; ...~
(C.S. Const., Amend. [, italics added.")

When it was adopted, the First Amend-
ment only applied to the federal govern-
ment. not the states. (U.S. Const, lst
Amend. (“Congress shall make no law

.."'), emphasis added; see Permoli v
First Municipality (1845) 44 US. (3 How.)
389, 609, 11 L.LEd. 739.) However, follow-
ing ratfication of the Fourteenth Amend-
ment, the First Amendment protections be-
came enforceable against the states via the
Fourteenth Amendment’'s due process
clause. (Califormia v. Grace Brethren
Church (1982) 457 U S. 393, 396 fn. 1, 102
S.Ct. 2498, 2501 fn. 1, 73 L.Ed.2d 93; Ever-
son v. Board of Education (1947) 330 U.S.
1, 8, 67 S.Ct. 504, 508, 91 L.Ed. 711.)

“[TThe application of tort law to activities
of a church or its adherents in their fur-
therance of their religious belief is an exer-
cise of state power. When the imposition
of liability would result in the abridgement
of the right to free exercise of religious
beliefs, recovery in tort is barred.” (Paul

1. All discussion in this opinion as to the free-
dom of religion provisions of the U.S. Constitu-
tion applies also to appeilants claims under
arucie [, section 4 of the Calfornia Constitution
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v. Watchtower Bible & Tract Soc. of New
York (9th Cir 1987) 819 F 2d 875. 880: ac-
cord Holko v. Holy Spimt Assn. (1988) 46
Cal.3d 1092, 1114, 252 Cal.Rper. 122, 762
P.2d 46 [")udicial sanctioning of tort recyy-
ery constRutessy, state action sufficient to
invoke the same constitutional protections
applicable to statutes and other legisiauve
actions”']; see Ne York Times Co. v Sul-
livan (1964) 376 U.S. 254, 277, 34 3.Ce. 710,
724, 11 L.Ed.2d 686.)

(3] As can be seen. the First Amend-
ment creates two very different protec-
tions. The “establishment clause '—actua;-
ly an “‘anti-establishment clause —guaran-
tees us the government will not use :ts
resources to impose religion on us. The
“free exercise clause,” on the other hand,
guarantees us government will not prevent
its citizens from pursuing any religion we
choose.

(4] The ‘“establishment clause” comes
into play when a government policy has t‘“
effect of promoting religion—as by finan¢
ing religious schools or requiring religious
prayers in pubiic schools, and the like.
These policies violate the establishment
clause unless they survive a three-part test.
They must have a secular purpose. Their
primary effects must be ones which neither
advance nor inhibit religion. ‘And they
must avoid any excessive entanglements
with religion. (Lemon v. Kurtzman (1971,
403 US. 602, 612-613, 91 S.Ct. 2105, 2111-
2112, 29 L.Ed.2d 745; see aiso Commuttee
Sor Public Education v. Nyquist (1973
413 US. 756, 773, 93 S.Ct. 2953, 2963. 37
L.Ed.2d 948; Abington Schoo! Dhst.
Schempp (1963) 374 U.S. 203. 222, 83 3.C.
1560, 1571, 10 L.Ed.2d 844.) The “free
exercise clause,” in contrast to the “‘estab-
lishment clause,” was adopted without de-
bate or comment when the First Congress
deliberated the Bill of Rights. (Maibin.
Religion and Poiitics: The [ntentions of the
Authors of the First Amendment (1976,
Thus the courts have turned to other wnit
ings by those responsible for the Bull of

which guarantees “[flree exercise and enicv
ment of religion without discrimination or zre!
erence.”
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Rights, especiaily James Madison and
Thomas Jefferson, to divine the meaning of
“free exercise of religion.”

(S.6] The subsequent cases interpret-
ing these four words make it clear that
while the free exercise clause provides ab-
solute protection=for a person’'s religious
belress, 1t provides only limited protection
for the erpression of those beliefs and
especially actions based on those beliefs.
(Cantwell v. Connecticut (1940) 310 U.S.
296. 303-304. 60 S.Ct. 300, 903-904, 84
L.Ed. 1213.) Freedom of belief is absolute-
ly guaranteed. freedom of action is not.
Thus government cannot constitutionally
burden any belief no matter how outlandish
or dangerous. But in certain circumstanc-
es 1t can burden an expression of belief
which adversely affects significant societal
interests. To do 3o, the burden on belief
must satisfy a four-part test: First, the
government must be seeking to further an
important—and some opinions suggest a

compelling—state interest. Secondly, the’

burden on expression must be essential to
further this state interest. Thirdly, the
type and level of burden imposed must be
the minimum required to hieve the
state interest. Finally, the measure impos-
ing the burden must apply to everyone, not
mereiy to those who have a religious belief;
that is, it may not discriminate against
religion.

A straightforward exposition of three
prongs of this test is found in ['nited
States v. Lee (1981) 455 U.S. 252, 257-258,
102 S.Ct. 1061, 1085-1056, 71 L.Ed.2d 127
where the Supreme Court heid: ‘‘The state
may justify a limitation on religious liberty
by showing that it is essential to accom-
plish an overriding governmental interest.
(Citations omitted.)” All four are men-
toned in Braunfeld v. Brown (1961) 166
LS. 599. 607, 81 S.Ct. 1144, 1148, 6 L.Ed.2d
563: “lf the purpose or effect of a law is to
impede the observance of one or all reli-
gions or is to discriminate invidiously be-
tween religions, that law is constitutionally
invalid. ... But if the State reguiates con-
duct by enacung a general law within its
power, the purpose and effect of which is
0 advance the State's secular goals, the
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statute s valid despite its indirect burden
on religious observance unless the State
may accomplish its purpose by means
which do not impose such a burden.” (See
also Thomas v. Review Bd., Ind Empl
Sec. Div. (1981) 450 U.S. 707, 717-718. 101
S.Ct. 1425. 1431-1432, 67 L.Ed.2d 624; Wis-
consin v. Yoder (1972) 406 LS. 205, 220.
92 S.Ct. 1326, 1335, 32 L.Ed.2d 13; Gillette
v. United States (1971) 401 U.S. 437, 462,
91 S.Ct. 828, 842, 28 L.Ed.2d 168; Sherbert
v. Verner (1963) 374 U.S. 398, 402403, 83
S.Ct. 1790, 1793-1794, 10 L.Ed.2d 963
Cantwell v. Connecticut, supra. 310 US.
at pp. 304-305, 60 S.Ct. at pp. 903-904.)

(7] A review of the Supreme Court’s
“'free exercise” rulings also makes it appar-
ent the four critical factors are interrelat-
ed. Roughly speaking, the heavier the bur-
den the government imposes on the expres-
sion of belief and the more significant the
particular form of expression which is bur
dened, the more important the state inter
est must be. Or to put it the other way
around, the more important the interest the
state seeks to further, the heavier the bur-
den it can constitutionally impose on.the
more important forms of expressing reli-
gious belief. Thus, only the most compel-
ling of state interest—such as the preser-
vation of life or of the state itself—wnil
justify an outright ban on an imporwant
method of expressing a religious belief.
(See, e.g., Reynolds v. U'nited States (1878)
98 U.S. 145, 164, 25 L.Ed. 244 (polygamy
can be outlawed even though a central
religious tenet of the Mormon religion be-
cause it “has always been odious among
the northern and western nations of Eu-
rope, ... and from the earliest history of
England has been treated as an offence
against society.” [(Italics added.]]; Prince
v. Massachusetts (1943) 321 U.S. 158, 170,
64 S.Ct. 438, 444, 88 L.Ed. 645 [parents can
be prohibited from allowing their children
to distribute religious literature even
though this is a religious duty required in
order to avoid “everlasting destruction at
Armageddon’” where necessary to protect

_Lgpethe heaith and safety of youth], Jacoo-
son v. Massachusetts (1904) 197 US. 11,
26, 25 S.Ct. 358, 361, 49 L.Ed. 643 [adults
and children can be compeiled to be vacci-
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nated for communicable diseases even
though their relignous beliefs oppose vacer-
nation because as was observed in Prince
v. Massachusetts, supra. 321 U.S. at pp.
166-167, 64 S.Ct at pp. 442443, "[The
rght to practice religion freely does not
include liberty to expose the community or
the child to s#emmunicabie disease or the
‘atzer to ill health or death”])

{8] But a less significant state interest
may be enough where the burden is less
direct or the form of expression less cen-
tral to the exercise of the particular reli-
gon. (See. e.g., Goldman v. Weinberger
11986) 475 U.S. 503, 509-510. 106 S.Ct
1310, 1314-1313, 89 L.Ed.2d 478 where the
military's apparently rather marginal inter-
est in absolutely uniform attire was enough
to justfy an outright ban against a Jewish
officer's apparently rather marginal form
of religious expression in wearing a yar-
mulke {a religious cap] indoors.) I[n Bowen
v. Roy (1986) 476 U.S. 693, 106 S.Ct. 2147,
90 L.Ed2d 735, disapproved on other
grounds in Hobbie v. U'nemployment Ap-
peals Commussion (1987) 480 U.S. 136,
141, 107 S.Ct. 1046, 1049, 94 L.Ed.2d 190,
the U.S. SupremeCourt found the Federal
government's interest in administrative
convenience in preventing fraud in a bene
fit program was enough to justify the mini-
mal burden of denying benefits to those
w0 because of religious beliefs refuse to
obtain and reveal social security numbers.
Braunfeld v. Brown, supra, 366 U.S. 599,
5035, 81 S.Ct. 1144, 1146 {governmental in-
terest in prohibiting economic activity on
Sundays is enough to justify imposing the
burden of an economic loss on those ortho-
dox Jews who choose to exercise their reli-
glous belief that they not work on Satur-
days and thus lose two rather than only
one day’s opportunity to earn money.
"(Tlhe case before us ... does not make
unlawful any religious practices of appel-
lants; the Sunday law simply regulates a
secular acuvity and, as applied to appel-
lants, operates 30 as to make the practice
of thewr religious beliefs more ezpen-
sive ' ], (italics added.)

(91 We now apply the above principles
to the four courses of conduct alleged in
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Wollersheim's intentional infliction of emo-
tional injury cause of action. To be enu-
tied to constitutional protections under the
Freedom of Religion clauses any course of
conduct must sausfy three requirements.
First, the system of thought to which the
course of conduct relates must qualify as a
“religion” not a philosophy or science or
personal preference. Thus, it 18 uniikely a
psychiatnst could successfully shield him-
self from malpractice by assertng he was
merely practicing the “religion” of psycno-
therapy and following the “religious’
teachings of Freud and Jung. Secondly.
the course of conduct must qualify as an
expression of that religion and not just an
acuvity that religious peopie happen to be
doing. Thus, driving a_jgsSunday School
bus does not constitute a religious practice
merely because the bus is owned by a
religion, the driver is an ordained minister
of the religion, and the bus is taking
church members t0 a religious ceremony.
(See Malloy v. Fong (1951) 37 Cal.2d 336,
373, 232 P.2d 241 [religious organization
held liable for employee's negligent driv-
ingl;, Meyers v. S.W. Reg. Con. Ass'n. o/
Seventh Day Adv. (1956) 230 La. 310. =8
S0.2d 381, 386 [First Amendment does not
bar minister’'s workers' compensation ac-
tion against church for injuries arsing _
from auto accident which occurred when
minister was traveling to church confer-
ence].) And, thirdly, the religious expres-
sion must not inflict so much harm that
there is a compelling state interest in dis-
coursging the practice which outweighs the
values served by freedom of religion
Thus, the fact polygamy was a central
practice of the Mormon religion was not
enough to qualify it for constitutional pro-
tection from state governments which de
sired to ban this practice.

This means we must first ask three ques-
tions as to each of the four courses of
conduct Wollersheim alleged against Scien-
tology. (1) Does Scientology qualify as a
religion? (2) If so, is the course of conduct
at issue an expression of the religion of
Scientology? (3) If it is, does the public
nevertheless have a compelling s=cular in-
terest in discouraging this course of con-
duct even though it qualifies as a religious
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expression of the Scientology religion? Af-
ter snswering these three questions, how-
ever, the special circumstances of this case
require us to ask a fourth. Did Woller.
sheim participate in this course of conduct
voluntanly or did Scientology coerce his
cor ued participation through the threat
of :=rous sanctidhs if he left the religion’

The threshold question for ail four
courses of conduct is whether Scientology
qualifies as a religion. As will be recalled,
at the law-and-mouon stage, a judge grant-
ed summary adjudication on this issue.
That court ruled Scientology indeed was a
religion. And at the tnal stage, another
judge reinforced this ruling by submitting
the case to the jury with an instruction that
Scientology 18 a religion.

(10] As a result of the law-and-motion
judge’s decision on this question, evidence
was not introduced at trial on the specific
issue of whether Scientology is a religion.
Given that vacuum of information, it would
be presumptuous of this court to attempt a
definiuve decision on this vitsl question.
We note other appeilate courts have ob-
served this remains 3 very live and inter-
esting question. (See Founding Church of
Sctentology v. U'nited States (D.C.Cir.
1969) 409 F.2d 1146, 1160-1161; Founding
Church of Scientology v. Webster (D.C.Cir.
1986) 802 F.2d 1448, 1451 {“whether Scien-
wlogy is a religious organizaton, a for-
profit private enterprise, or something far
more |isextraordinary [is] an intriguing
question that this suit does not cail upon us
to examune...."]) However, we have no
occasion to go beyond a review of the sum-
mary adjudication decision the trial court
reached at the law-and-motion stage. In
reviewing this decision, we find that on the
evidence before the court the judge proper-
ly ruled Scientology qualifies as a religion
within the meaning of the Freedom of Reli-
gion Clauses of the United States and Cali-
fornia Consttutions.

This brings us to the remaining three
questions as to each of the four courses of
conduct: [s the conduct a “‘religious prac-
tice”? If so, is there a compelling secular
interest in requiring compensation for the
injuries attnbutable to that practice? I[f
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the consttutional immunity is not gverrid-
den by a compelling state interest in the
ordinary situation, is it nevertheless
stripped away here because the religion
coerced the injured member into continuing
his participation in the practice’

B. Even Assuming the Retrmdutive Con-
duct Sometimes Called “Fair Game"
Is a Core Practice of Scientology [t
Does Not Qualify for Constitutional
Protection

[11] As we have seen, not every reli-
glous expression is worthy of constitutional
protection. To illustrate, centuries ago the
inquisition was one of the core religious
practices of the Christian religion in Eu-
rope. This religious practice invoived tor-
ture and execution of heretics and mis-
creants. (See.generally Peters, Inquisition
(1988); Lea, The Inquisition of the Middle
Ages (1961).) Yet should any church seek
to resurrect the inquisition in this country
under a claim of free religious expression,
can anyone doubt the constitutional author-
ity of an American government to halt the
torture and executions’ And can anyone
seriously question the right of the victims
of our hypothetical modern day inquisition
to sue their tormentors for any injuries—
physical or psychological—they sustained’

We do not mean to suggest Scientology’s
retributive program as described in the evi.
dence of this case represented a full-scale
modern day ‘“inquisition.” Nevertheless,
there are some parallels in purpose and
effect. “Fair game”’ like the “inquisition”
targeted “heretics’” who threatened the
dogma and insututional integrity of the
mother church. Once ‘“‘proven” to be a
“heretic,” an individual was to be neutral-
ized. In medieval times neutralization of-
ten meant incarceration, torture, and death.
(Peters, Inquisition, supra, pp. 37, 65-67,
87, 92-94, 98, 117-118, 133-134; Les, The
Inquisition of the Middle Ages, supra, pp.
181, 193-202, 232-236, 250-264, 828-829.)
As described in the evidence at this tral
the “‘fair game’ policy neutralized the “her-
etic’’ by stripping this person of his or her
economic, political and psychological power.
(See, e.g., Allard v. Church of Scientology
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Lppe(1976) 58 Cal.App.3d 439, 444, 129 Cal
Rptr. 797 (former church member falsely
accused by Church of grand theft as part
of "“fair game" policy, subjecting memoer
to arrest and imprisonment}.)

In the instant case. at least, the prime
focus of Yhe ‘‘fair game’ campaign was
against the “heretic’ Wollersheim's eco-
nomic interests. Substantial evidence sup-
ports the inference Scientology set out to
ruin Wollersheim's photography enterpnse.
Scientologists who worked in the business
were instructed to resign immediately.
Scientologists who were customers were
told to stop placing orders with the busi-
ness. Most significantly, those who rwed
money for previous orders were instructed
to renege on their payments. Although
these payments actually were going w0 a
factory not Wollersheim, the effect was w0
deprive Wollersheim of the line of credit he
needed to continue in business.

Appellants’argue these “fair game” prac-
tices are protected religious expression.
They cite to a recent Ninth Circuit case
upholding the constitutional right of the
Jehovah's Witness Church and its members
to ‘shun’ heretics from that religion even
though the heretics suffer emotional injury
as a result. (Paul v. Watchtower Bible &
Tract Soc. of New York, supra, 819 F.2d
375.) In this case a former Jehovah's Wit-
ness sued the church and certain church
leaders for injuries she claimed to have
suffered when the church ordered all other
church members to “shun” her. In the
Jehovah Witness religion, ‘“‘shunning”
means church members are prohibited from
having any contact whatsoever with the
former member. They are not to greet
them or conduct any business with them or
socialize with them in any manner. Thus,
there was a clear connection between the
religious practice of “shunning” and Ms.
Paul's emotional injuries. Nonetheless, the
trial court dismissed her case. The Ninth
Circuit sffirmed in an opinion which ex-
pressly held ““shunning”’ is a constitutional-
ly protected religious pracuce. ‘“‘(Tlhe de-
fendants, ... possess an affirmative de-

fense of privilege—a defense that permits
them to engage in the practice of shunning
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pursuant to their religious beliefs without
incurnng tort liability.” (/d at p. 879)

We first note another appeilate court has
taken the opposite view on the constitution.
ality of “shunning.” (Bear v. Reformed
Mennonite Church (1975) 462 Pa. 330, 341
A.2d 105)) In this case the Pennsylvana
Supreme Court confronted a situation sim-
llar o Paul v. Watchtower Bible & Tract
Soc. of New York. The plainuff was a
former member of the Mennonite Churcn.
He was excommunicated for criticizing the
church. Church leaders ordered that ail
members must “‘shun’ the plainuff As a
resuit, both his business and family coi-
lapsed. The appellate court reversed the
trial court's dismissal of the acuon. hold-
ing: “In our opinion, the complaint.
raises issues that the ‘shunning’ practice of
appellee church and the conduct of the

_Lpoindividuals may be an excessive interfer-
ence within areas of ‘paramount state con-
cern.’ i.e., the maintenance of marriage and
family relationship, alienation of affecti
and the tortious interference with a bust
ness relationship, which the courts of this
Commonwealth may have authorty to reg-
uiate, even in light of the 'Establishment’
and ‘'Free Exercise’ clauses of the First
Amendment.” (Bear v. Reformed Men-
nonite Church, supra, 341 A.2d at p. 107.
emphasis in original.) ‘ o

We observe the California Supreme
Court has cited with apparent approval the
viewpoint on “‘shunning’’ expressed in Bear
v. Mennonite Church, supra, rather than
the one adopted in Paul v. Watchtower
Bible & Tract Soc. of New York, supra.
(See Molko v. Zoly Spirit Assm., supra. 46
Cal.3d 1092, 1114, 252 Cal.Rptr. 122, 752
P.2d 46.) But even were Paul v. Watc
tower Bible & Tract Soc. of New York the
law of this jurisdiction it would not support
a constitutional shieid for Scientology's ret-
ribution program. In the instant case
Scientology went far beyond the social
“shunning” of its heretic, Wollershe:m.
Substantial evidence supports the conclu-
sion Scientology leaders made the deliber-
ate decision to ruin Wollersheim econom:-
cally and possibly psychologcally. Urn.ike
the plaintiff in Paul v. Watchtower 5:10ie
& Tract Soc. of New York, Wollersheim ::d
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not suffer his economic harm as an unin-
tended byproduct of his former religronists’
practice of refusing to socialize with him
any more. [nstead he' was bankrupted by
3 campaign his former religionists careful-
ly designed with the specific intent it bank-
rupt him. Nor wes this campaign limited
t0 means which are arguably legal such as
refusing to continue working at Woller-
sheim’s business or to purchase his servic
es or products. [nstead the campaign fea-
tured a concerted practice of refusing to
honor legal obligations Scientologists owed
Wollersheim for services and products they
already had purchased.

[f the Biblical commandment to render
unto Caesar what is Caesar’'s and to render
unto God what is God's has any meaning in
the modern day it is here. Nothing in Paul
v. Watchtower Bible & Tract Soc. of New
York or any other case we have been able
to locate even implies a religion is entitled

to constitutional protection for a campaign.

" deliberately designed to financially ruin
anyone—whether a member or non-mem-
ber of that religion, Nor have we found
any cases suggesting the free exercise
clause can jusufy a refusal to honor finan-
cial obligauons the state considers binding
and legally enforceable. One can only
imagine the utter chaos that could overtake
our economy 1f people who owed money to
others were entitied to assert a freedom of
religion defense to repayment of those
debts. [t is not unlikely the courts would
soon be flooded with debtors who claimed
their religion prohibited them from paying
money they owed to others.

We are not certain a deliberate campaign
to financially ruin a former member or the
dishonoring of debts owed that member
qualify as “religious | g practices” of Scien-
tology. But if they do, we have no prob-
lem conciuding the state has a compelling
secular interest in discouraging these prac-
tices. (See pp. 338-340, supra.) Accord-

ingly, we hold the Freedom of Religion

guarantees of the U.S. and California Con-

stututions do not immunize these practices

from civil liability for any injures they

cause w “targets’ such as Wollersheim.
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C. “Auditing”ls a Constitutionaily Pro-
tected Religious Practice Where [t [s
Conducted tn a Nom-coercive Enuvi-
ronment But [s Not Protected Where
Conducted U'nder a Threat of Eco-
nomic. Psychological and Political
Retmbution as [t Was Here

(12] Auditing is a process of one-on-one
dislogue between a Scientology “auditor”
and a Scientology student. The student
ordinanly is connected to a crude lie detec-
tor, a so-called “E-Meter.” The auditor
asks probing questions and notes the stu-
dent’s reactions as registered on the E-Me-
ter.

Through the questions, answers, and E-
meter readings, the auditor seeks to iden-
ufy the student’s “n-grams’’ or “‘engrams.”
These “‘engrams’ are negative feelings, at-
titudes, or incidents that act as blockages
preventing peopie from realizing their full
potential and living life to the fullest
Since Scientology holds the view people
actually have lived many past lives over
millions of years they carry “‘engrams’ ac-
cumulated during those past lives as well
as some from their present ones. Once the
auditor identifies an “engram’ the auditor
and the student work to surface and elimi-
nate it. The goal is to identfy and elimi-
nate all the student’s engrams so he or ghe
can achieve the state of “‘clear.” Students
can pass through several levels of “audit-
ing”’ en route to ever higher states of
“clear.”

Auditing performs a similar function for
Scientology as sermons and other forms of
mass persuasion do for many religions. I[n
those religions, ministers, priests or other
clergy preach to the multitude in order to
bring their adherents into line with the
religion’s principles. Scientology instead
emphasizes a oneon-one approach—the
“auditing’’ process—to accomplish the
same purpose.

At the law-and-motion stage, the trial
court granted summary adjudication that
“auditing” is a ‘‘religious practice” of
Scientology. Once again, our review of the
trial court decision reveals that on the basis
of the evidence before the court on that
occasion, the ruling is correct. Thus for
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purposes of this appeal we find “auditing”
qualifies as a “‘religious practice’ just as
Scientoiogy qunlif_’xes as a ‘'religion.”

Having found for purposes of this appeal
that Scientology is a religion and auditing
is a religious practice, we must next ask
whether the State |agzhas a “compelling in-
terest’ in awarding compensation for any
harm auditing may cause which outweighs
the values served by the religious expres-
sion guarantees of the constitution.

We first note we have already held there
was substantial evidence to support a jury
finding that what happened during the “au-
diting”’ process, along with Scientology's
other conduct toward Wollersheim, caused
this particular adherent serious emotional
injury. We further found substantial evi-
dence Scientology leaders were aware of
Wollersheim’s psychological weakness and
yet continued practices during auditing ses-
sions which caused the kinds of psychologi-
cal stress that led to his mental breakdown.
Thus, there is adequate proof the religious
practice of auditing caused resl harm in
this instance to this individusl and that
appeliants’ outrageous conduct caused that
harm. Furthermore, there is sufficient evi-
dence to support a conclusion that despite
their knowiedge auditing was aggravating
Wollersheim’'s serious psychological prob-
lems appeilants deliberately insisted he not
seek help from professional psychothera-
pists. None of this, however, means audit-
ing represents such a threat of harm to
society that the state has a compelling in-
terest in awarding compensation which
overcomes the values served by the reli-
gious expression guarantees of the const-
tution.

To better understand why we conclude
voluntary auditing may be enttled to im-
munity from liability for the emotional inju-
ries it causes, consider some analogies.
Assume Wollersheim were not a former
Scientlogist, but a former follower of one
of the scores of Christian denomipations.
Further assume he sued on grounds a
preacher's sermons filled him with such
feelings of inferiority and guilt his manic-
depressive condition was aggravated to the
same degree Wollershein contends audit-

Eob
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ing aggravated his mental illness in this
case. Or assume another Wollersheim
sued another church for a similar emotonal
injury on grounds his mental illness had
been tniggered by what a cleric told him
about his sins during a confession—or ser-
ies of confessions. It is one of the func-
uons of many religions to “afflict the com-
fortable”—to deliberately generate deep
psychological discomfort as a means of mo-
tvating ‘“‘sinners” o stop ‘“‘sinning.’
Whether by “hell fire and damnauon”
preaching, ''speaking in tongues,’ pnvate
chastising, or a host of subtle and not so
subtle techniques religion seeks to make us
better people.

Many of these techniques are capable of
inflicting emotiona| distress severe enough
that it is foreseeable some with psychiatric
problems-will “‘crack” or be driven into a
deep depression. But the constitution val-
ues the good religion does for the many

more than the psychological injury it may -

inflict on the few. Thus, it cannot tolerate
lawsuits which might chill religious practic-
es-—such as auditing, “hell fire and damna-

tion” preaching, |geconfessions, and the

like—where the only harm which occurs is

emotional injury to the psychologicaily

weak.

{13] There is an element presen't in the
instant case, however, that reduces the reil-
gious value of the “auditing’’ practiced on
Wollersheim and increases its harm t the
community. This is the eiement of coer-
cion. Scientology, unlike most other reli-
gions or organizations claiming a religious
purpose, uses various sanctions and the
threat of sanctions % induce continued
membership in the Church and observance
of its practices. These sanctions inciude
“fair game’, “freeloader debt’ and even
physical rescraint. There was nothing in
the evidence presented at this trial sug-
gesting new recruits and members under-
going lower-level “auditing” were subject
to sanctions if they decided to lesve. Nor
was there evidence these recruits or “lower
level” auditors would be aware any pro-
gram of sanctions even existed and thus
might be intimidated by it. But there was
evidence others, like Wollersheim, who rose
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to higher levels of auditing and especially
those, like Wollersheim. who became staff
members—the rough equivalent of becom-
ing & neophyte pniest or minister—were
aware of these sancuons and what awaited
them if they chose to '‘defect.”” Thus, their
continued participation in “auditing’’ and
the other practiges of Scientology was not
necessanly voluntary.

Wolilersheim was familiar with the whole
spectrum of sanctions and indeed was the
target of some duning and after his affil-
iation with Scientology. He first learned
of one of these forms of retribution, “fair
game,” in 1970. He also knew that, de-
spite the Church’'s public rejection of the
fair game practice, it continued to use fair
game against targeted ex-Scientologists
throughout the 1970’s. Under Scientolo-
gy's “farr game’ policy, someone who
threatened Scientology by leaving the
church ‘may be deprived of property or
injured by any means by a Scienwlo
gist. ... (The targeted defector] may be
tricked, sued or lied to or destroyed.”

Wollersheim feared '‘fair game” would
be practiced against him if he refused fur-
ther auditing and left the Church of Scien-
tology. As described in the previous sec-
tion. those fears proved to be accurate.
Scientology leaders indeed became very up-
set by his defection and retaliated against
his business.

But '‘fair game’” was not the only sanc-
tion which Scientology held over Woller-
sheim’s head during his years as an ‘‘upper
level” auditor and oceasional staff member.
Scientology slso used a tactic called “free-
loader debt”’ as a mesns of coercing Woller-
sheim’'s continued participation in the
church and obedience to its practices.
“Freeloader debt”” was devised by Scientol-
ogy founder L. Ron Hubbard as a means of
punishing members who, inter |pealia,
chose to leave the Church or refused to
disconnect from a syppressive person.

“Freeloader debt’ was accumulsted
when 2 staff member received Church
2. During the 1970's a staff member was paid

approxumately $17 per week for an expected 30

hours of work. In 1973, Wollersheim earned
between $10 t0 §18 per week when he worked at
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courses, training or suditing at a reduced
rate. The Church maintained separate
records which listed the discounts allowed.
[f the member later chose w0 leave, he or
she was presented with a bill for the differ-
ence between the full price normally
charged to the public and the price onginal-
ly charged to the member.? A person who
stayed in the Church for five vears could
easily accumulate a “freeloader debt” of
between 310,000 and 350,000. Wollersheim
was familiar with the “freeloader debt”
policy as well as the '‘fair game” policy.
He aiso knew the Church was recording
the courses and auditing sessions he was
recetving at the discounted rate. The
threat of facing that amount of debt repre-
sented a powerful economic¢ sanction acting
to coerce ¢-ntinued participation in audit-
ing as the core religious practice of the
Church of Seientology.

There also was evidence Wollersheim ac-
cepted some of his auditing under threst of
physical coercion. In 1974, despite his re-
peated objections, Wollersheim was in-
duced to participate in auditing aboard a
ship Scientology maintained as part of its
Rehabilitation Project Force. The Church
obtained Wollersheim's attendance by us-
ing a technique dubbed ““bait and badger.”
As the name suggests, this tactic deployed
any number of Church members against a
recalcitrant member who was resisting a
Church order. They would alternately
promise the “bait” of some reward and
“bsdger’’ him with verbal scare tactics. In
the instant case, five Scientologists “baited
and badgered’ Wollersheim continuously
for three weeks before he finally gave in
and agreed to attend the Rehabilitation
Project Force.

But these verbal threats and psycholog-
cal pressure tactics were only the begin-
ning of Wollersheim's ordeal. While on the
ship, Wollersheim was forced to undergo a
strenuous regime which began around 6:00
A.M. and continued until 1:00 the next
morning. The regime inciuded mornings of

the Celebrity Center as a staff member. This
salary was augmented by an occasional $i0
bonus.
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menial and repetitive cleaning of the ship
followed by an afternoon of study or co-au-
diting. The evenings were spent working
and attending .meetings or conferences.
Wollersheim and others were forced to
sleep in the ship's hole. A total of thirty
people were stacked nine high in this hole
without prdper venulation. During his six
weeks under these conditions, Wollersheim
lost 15 pounds.

LpsUltimately, Wollersheim felt he could
bear the regime no longer. He attempted
to escape from the ship because as he
testified later: | was dying and losing my
mind.” But his escape effort was discover-
ed. Several Scientology members seized
Wollersheim and held him captive. They
released him only when he agreed to re-
main and continue with the auditing and
other ‘‘religious practices’’ taking place on
the vessel.

One of the psychiatric witnesses testified
that in her opinion Wollersheim's exper-
ence on the ship was one of five cataclys-
mic events underlying her diagnosis of his
mental illness and its cause. As the psy-
chiatrist reported, following this incident,
Wollersheim feit the Church ‘‘broke him.”
In any event, this episode demonstrated the
Church was wiiling to physically coerce
Wollersheim into continuing with his audit-
ing. Moreover they were willing to do so
even when it was apparent this practice
was causing him serious mental distress
and he preferred to cease or at least sus-
pend this particular religious practice. Not
only was the particular series of auditing
sessions on the ship conducted under threat
of physical compulsion, but the demonstrat-
ed willingness to use physical coercion in-
fected later auditing sessions. The fact the
Church was willing to use physical coercion
on this occasion to compel Wollersheim's
continued participation in auditing added
yet another element to the coercive envi-
ronment under which he took part in the
auditing process.

3. In Molko, two plainuffs brought actions
against the Unification Church for, inter alia,
fraud and intenuonal inflicion of emotional
distress based upon the Unification Church's

iniual misrepresentations concerning its reli-
gious affiliauon. The Supreme Court held the

NI
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There was substantisl ewndence here
from which the jury could have concluded
Wollersheim was subjecting himself o au-
diting because of the coercive environment
with which Scientology had surrounded
him. To leave the church or to cease audit-
ing he had to run the risk he would become
a target of “fair game”’, face an enormous
burden of "freeloader debt” and even con-
front physical restraint. A religious prac-
tice which takes place in the context of this
level of coercion has less religious value
than one the recipient engages 'n voluntar-
ily. Even more significantly, it poses a
greater threat to society to have coerced
religious practices inflicted on its citizens.

There are important analogies o Molko
v. Holy Spimt Assm., supra. 46 Cal.ld
1092, 252 Cal.Rptr. 122, 762 P2d 46. In
Molko the Californis Supreme Court held a
religious organization could be held civilly
liable for using deception and fraud to se-
duce new recruits into the church’® In
that case the church concealed from new

its the fact they were enlisting in
the Unification Church. The plaintiffs ar-
gued the Unification Church psychologicaily
and physically coerced them into accepting
the Church and, therefore, they were unable
to refuse formally joining once the Church's
true identity was revealed. (M. at pp.
1108-1109, 252 Cal.Rptr. 122, 762 P.2d 46.)
The Supreme Court agreed and further
concluded there was no constitutional nfir-
mity to bar the acton.

“We conclude, ... that although liability
for deceptive recruitment practices imposes
a marginal burden on the Church's free
exercise of religion, the burden is justified
by the compelling state interest in protect-
ing individuals and families from the sub-
stantial threat to public safety, peace and
order posed by the fraudulent inducuon of
unconsenting individuals into an atmo-
sphere of coercive persuasion.” (/d at p.
1118, 252 Cal.Rptr. 122, 762 P.2d 46.)

First Amendment did not bar the plainuffs
claims to the extent they were basec .pon actu-
ai coercive conduct by the Unificauon Churen
as opposed to merely the threat of divine retr:.
bution should the plainuffs leave.

EESEER;
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Here Scientology used coercion—"fair
game,” “freeloader debt.” and in this in-
stance, at least, physical restraint, along
with the threat one or 'more of these sanc-
tions will be depioyed—to prevent its mem-
pers from leartng the Church. This coer-
cion 18 similar ta- the coercion found in
Molko and far different from the threats of
dirine retnbution our Supreme Court held
was non-acuonable. (/d. at pp. 1120, 1122,
252 Cal.Rpwr. 122, 762 P.2d 46 (“To the
extent the claims are based merely on
threats of divine retmbution if [the plain-
tiffs] left the church, they cannot stand’].)
[nstead, Scientoiogy promised—and in this
case delivered—retribution in the here and
now.

In O'Moore v. Driscoll (1933) 135 Cal.
App. 770, 28 P.2d 438 cited with approval
by the California Supreme Court in Molko
v. Holy Spimt Assn., supra. 46 Caldd
1092, 1114, 252 Cal.Rptr. 122, 762 P.2d 46,
a Catholic priest sued a Catholic organiza-
tion and an ordained priest for faise impris-
onment when the plaintiff was restrained
in an asylum run by the Catholic Chureh to
compel his confession to criminal acts. The
practice of confessing one's sins is an es-
tablished religious practice of the Catholic
church. But that did not immunize the
defendants from liability for harm the
plainuff suffered where the religious prac-
tice was imposed on him in a coercive envi-
ronment. (/d. at p. 774, 28 P.2d 438)

[n the instant case except for the experi-
ence on the ship the coercion was more
subtle than physical restraint. Yet the
threat of “fair game” and ‘‘freeicader
debt” and even the possibility of future
physical restraint loomed over Wollersheim
whenever he contemplated leaving Scientol-
ogy and terminating suditing or the other
practices of that religion.

[t is not only the acts of coercion them-
selves—the sabotage of Wollersheim's
business and the episode of captivity on the

4. “While such liability does not impair the
Church’s nght 1o believe in recruiting through
decepuion. its very purpose is to discourage the
Church from putting such belief into practice by
subjecting the church to possible monetary loss
for doing so. Further, liabthity presumably im-
pairs the Church's ability to coavent nonbe-
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ship—which are actionable. These acts of
coercion and the threst of like acts make
the Church’s jgyrother harmful conduct ac-
tionable as well. No longer is Woiler-
sheim's continued participation in auditing
(or for that matter, his compliance with the
“disconnect” order) merely his voluntary
parucipation in Scientology's religious prac-
tices. The evidence establishes Woller-
sheim was coerced into remaining a mem-
ber of Scientology and continuing with the
auditing process. Constitutional guaran-
tees of religious freedom do not shield such
conduct from civil liability. We hold the
state has a compelling interest in ailowing
its citizens to recover for serious emotional
injuries they suffer through religious prac-
tices they are coerced into accepting. Such
conduct is t00 outrageous to be protected
under the constitution and too unworthy to
be privileged under the law of torts.

We further conclude this compelling in-
terest outweighs any burden such liability
would impose on the practice of auditing.
We concede as the California Supreme
Court did in Molko that allowing tort liabili-
ty for this conduct imposes some burden on
appeilants’ free exercise of this religion.'
Despite the possibility of liability Scientolo-
gists can still believe it serves a religious
purpose to impose and threaten to impose
various sanctions on staff members or up-
per level auditors who might leave the
church or cease its core religious practices.
But it does place a burden on Scientologists
should they act on that belief. Scientology
would be subject to possible monetary loss
if someone suffers severe psychological
harm during auditing where that auditing
is conducted under the threat of these sanc-
tions. Likewise, Scientology may lose
some staff members and upper level audi-
tors who would not continue in the Church
or continue to submit to the core practice
of auditing except for their fears of retr-
bution.

lievers, because some potenual members who
would have been recruited by deception wail
choose not to associate wath the Church when
they are wid its true idenury.” (Molko v. Holy
Spinit Assm., supra. 46 Cal.3d 1092, 1117, 252
Cal.Rptr. 122, 762 P.2d 46.)
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Like the Supreme Court :n Molko, how-
ever, we find these burdens “while real
are not substanual’’ and. moreover, are the
miumum requiredl to achieve the state In-
terest. To borrow from the high court's
language in Molko: “Being subject to lia-
bility (for cqgreed auditing] does not in any
way or degree prevent or inhibit (Scientolo-
gists] from operating their religious com-
munities, worshipping as they see fit, free-
ly associating with one another, seiling or
distmbuting literature, proselytizing on the
street, soliciting funds, or generally spread-
ing (L. Ron Hubbard's] message among the
population. [t certainly does not, ... com-
pel (Scientologists] to perform acts ‘at odds
with fundamentai tenets of their religious
beliefs.” [Citation omitted.]’ (Molko v.
Holy Spirit Assn., supra. 46 Cal3d 1092,
1117, 252 Cal.Rptr. 122, 762 P 2d 46.)

_LgseMost significantly, by imposing liabili-
ty in the instant case we '‘in no way or
degree prevent or inhibit”’ Scientology from
conunuing the free exercise of the religious
practice of auditing. Returning to the
words of the Supreme Court: ‘At most, it
potentially closes one questionable avenue
for coercing certain members to remain in
the church and to continue its core practic-
es such as auditing.” (46 Cal.3d at p. 1117,
252 Cal.Rper. 122, 762 P.2d 46.)

D. The ‘“Disconnect” Policy Is Not a
Constitutionally Protected Religious
Practice in the Circumstances of This
Case

(14) Subsetantial evidence supports the
conclusion Scientology encouraged Woiler
sheim to “disconnect”’ from family mem-
bers, including his wife and parents. Fur
thermore, substantial evidence supports
the conclusion Scientology has a general
policy of encouraging members to '‘discon-
nect” from non-Scientologists who oppose
Scientology or express reservations about
its teachings.

The first question is whether the “discon-
nect’” policy qualifies as a ‘“religious prac-
tice” of Scientology. The trial court did
not grant summary adjudication on this
factual issue. Nonetheless, we find the
evidence supported the conclusion discon-
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nect is a ‘‘religious practice.” “Discon-
nect” is similar in purpose and effect to the
“shunning” pracuced by Jehovah's Wit
nesses and Mennonites, among others. It
also shares some attributes with the re
mote monasteries common to many other
religions. All of these practices serve 1o
isolate members from those, including fam-
iy members, who might weaken their
adherence to the religion. Courts have
held these policies qualify as ‘“religious
practices” of other religions. (See. e g.
Paul v. Watchtower Bible & Tract Soc. of
New York, supra, 819 F.2d 873 379-280;
Rasmussen v. Bennet (Mont.1987) 741 P.2d
755 {Church statements condemning plain-
tiffs’ conduct and calling for shunning
were privileged under the First Amend-
ment].) We see no justification for treat-
ing Scientology’s ‘‘disconnect’” policy dif-
ferently and thus hold it is a ‘‘religious
practice’’.

We recognize the “shunning” cases have
involved claims brought by former church
members whom other family members
were ordered (o shun. The instant case. in
contrast, invoives a cause of action brought
by a former church member ordered :o
shun the rest of his family not the other
way around. [n the circumstances of this
case this is a distinction without a differ-
ence. Here appeilants caused Wollersheim
to isolate himseif from his parents, wife
and other family members even though
appellants had reason to know it would
inflict serious emotional injury on him.
The injury to him and to the family was
just as severe as if his family had
“shunned” him.

We need not and do not reach the ques-
tion whether the practice of “‘disconnect’ is
constitutionally protected religious acuvity
in ordinary cirpumstances.om (Contrast
Paul v. Watchtower Bible & Tract Soc. of
New York, supra, 819 F.2d 875 (religion
cannot be held civilly lisble to shunned
former member because “‘shunning’ is con-
stitutionally protected] with Bear v. Re-
formed Mennonite Church, supra. 34l
A.2d 105 [religion may be civilly liable 0
shunned former member because '“shun-

ning'' must yield to compelling state inter-
est in promoting family relations]) Wheth-
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er or not the “‘disconnect’ policy is consu-
tutionally protected when practiced in a
voluntary coitext it i§ not so protected if
practiced in the coercive environment ap-
peilants imposed on Wollersheim. The rea-
sons are the same as apply w “auditing.”
(See p. 337. smpra.) Substanual evi-
dence supports the finding Scientology
created this coercive environment and Wol-
lersheim continued to submit to the practic-
es of the church such as ‘disconnect” be-
cause of that coercion. Furthermore, the
evidence in the instant case is sufficient to
support a factual finding appellants im-
posed the “disconnect” policy on Woller-
sheim with the knowledge he was psycho
logically susceptible and therefore would
suffer severe emouonal injury as a resujt.
Accordingly, in the circumstances of this
case. the free exercise clsuse did not im-
munize appellants from liability for the
“disconnect” policy practiced on respon-
dent. )

E. Scientology's Improper Disclosure of
Information Wollershesm Gave Dur-
ing Confidential Religious Sessions
Is Not Religrous Expression Immun-
1zed From Liability by the Constitu-
tion

There is substantia] evidence Woller
sheim divulged private information during
auditing sessions under an explicit or im-
plicit promise the information would re-
main confidential. Moreover, there is sub-
stantial evidence Scientology leaders and
employees shared this confidential informa-
tion and used it to plan and implement a
“fair game” campaign against Woller-
sheim. Scientology argues there also is
substantisl evidence in the record support-
ing its defense that Scientology leaders and
employees shared this confidential informa-
tion only in accordance with normal proce-
dures and for the purpose of gaining the
advice and assistance of more experienced
Scientologists in evaluating Wollersheim's
audiung sessions. However, the jury was
entitled to disregard this innocent explana-
tion and to believe Wollershexm's version of
how and why Scientology divulged informa-
tion he had supplied in confidence.
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(18] The intentional and improper dis-
closure of information obtained during au-
diting sessions for non-religious purposes
can hardly qualify as “religious expres-
sion.” To clanfy the point, we turn once
again w 2a hypothetical situation which
presents a rough analogy under a tradition-
al religion. [magine a stockbroker had
confessed to a clenc in a confessional that
he had engaged in ‘insider trading.”
Sometime later this same stockbroker
leaves |gothe church and begins criticizing
it and its leadership publicly. To discredit
this crtic, the church discloses the stock-
broker has confessed he is an insider trad-
er. This disclosure might be said to ad-
vance the interests of the cleric's religion in
the sense it would tend to discourage for-
mer members from criticizing the church.
But to characterize this violation of reli-
gious confidentiality as “religious expres-
sion”” would distort the meaning of the
English language as well as the United
States Constitution. This same conclusion
applies to Scientology’s disclosures of Wol-
lersheim’s confidences in the instant case.
And, since these disclosures do not qualify
as "‘religious expression” they do not quali-
fy for protection under the freedom of reii-
gion guarantees of the constitution. (See
Discussion at pp. 340-341, supra.)

¥

[1I. THE CAUSE OF ACTION FOR
NEGLIGENT INFLICTION OF
EMOTIONAL INJURY MUST BE
REVERSED

{16] For reasons set forth in section I,
we have concluded Scientology is not con-
stitutionally immunized from civil liability
for its cumulative course of conduct to
intentionally inflict emotional injury on
Wollersheim. However, this course of con-
duct does not supply a suitable predicate
for a cause of action based on negligent
infliction of emotional injury. These ac-
tions are potentially actionable only when
they are driven by an animus which can
properly qualify them as “outrageous con-
duct.” That is, they must be done for the
purpose of emotionally injuring the plain-
uff, or at the least with reckless disregard
about their adverse impact on plainuff’s
mental heaith. (Nally v. Grace Communi-
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ty Church, supra. 47 Cal.3d 278, 300, 253
CalRper. 97, 763 P 2d 948: Miller v. Na-
tional Broadgasting Co. (1986) 187 Cal.
App.3d 1463, 1487 232 Cal.Rptr. 668.)

We have held in the prior section that
Scientology and its leaders indeed engaged
in these actions with an intent to emotional-
lv injure Wollersheim. But this intentional
acuvity was alleged in the intentional inflic-
tion of emotional injury count and was
tried under that count. The negligence
count, on the other hand, of necessity alleg-
es a lesser degree of culpability and can be
sustained only if the defendant coulid be
liable even if the emotional injuries were
caused by completely unintentional, merely
negligent acts or omissions. (See Slgugh-
ter v. Legal Process Courter Service (1984)
162 Cal.App.3d 1236, 1249, 209 Cal.Rptr.
189; 6 Witkin, Summary of Cal.Law (9th
ed. 1988) Torts, § 838, p. 195)

[n this context, Scientology is responsible
only if it or any other religion couid be held
liable where through inadvertence some-
thing it or its leaders did damaged some-
one’s business and thereby caused the busi-
nessman emotional injury. Or if it or any
other religion could be held liable where it
inadvertently revealed some information a
member had disclosed in |siconfidence as
part of a religious practice like auditing or
a confession. Or if it or another religion
could be heid liable where its functionaries
inadvertently said something during audit-
ing or a sermon or a confession which
triggered a listener's nascent menta! ill-
ness.

At bottom, this question of duty is a
matter of weighing competng public policy
considerations. (Dillon v. Legg (1968) 68
Cal2d 728, 734, 69 Cal.Rptr. 72, 441 P.2d
912; Ballard v. Uribe (1986) 41 Cal.3d 564,
372, fn. 6, 224 Cal.Rptr. 664, 715 P.2d
624.)% On balance, the religious freedom
consideration outweighs any concern about
spreading the cost of emotional injury, re-
ducing the frequency of such emotional
injuries, and the like. [t is one thing to say

S. “'(Dluty is not an immutable fact of nature
"“but only an expression of the sum towal of
those considerations of policy which lead the
law to say that the particular plainuff is entitled
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we will impose liability when a religious
organization intentionally or recklessly sets
Out o ruin a business or to reveal confiden-
tial information or to “audit” mercilessly or
to “disconnect” a psychologically weak per-
son from his family and thereby succeeds
in emotionally injuring a member or former
member of that religion. It is quite anoth-
er to impose liability for negligent acts
which inadvertently cause the same types
of injuries. (See Coon v. Joseph (1987) 192
Cal.App.3d 1269, 1273, 237 Cal.Rptr %73,

Since we hold religious organizations
owe no duty to members or former mem-
bers with respect to these forms of injury.
the cause of action for negligent infliction
of emotional injury must be reversed. We
need not, however, reverse the entire judg-
ment.

Here, the jury found the Church liable
for both negligent and intentional infliction
of emotional distress. As we discussed
above, there is substantial evidence to s
port a finding on the intentional infliction
theory. We may fairly presume any dam-
ages awarded on the negligence theory are
subsumed in the award for intentional in-
fliction of emotional distress. Accordinglv.
any error in allowing the jury to consider
the negligence theory does not:affect the
judgment. (See Vahey v. Sacia (1981) 126
Cal.App.3d 171, 179-180, 178 Cal.Rptr 339:
Baccigiieri v. Charles C. Meek Milling Co.
(1959) 176 Cal.App.2d 822, 826, 1 Cal Rptr
706.)

IV. THE TRIAL COURT PROPERLY
DENIED APPELLANTS' MO
TIONS TO DISMISS FOR FaAIL-
URE TO FILE BEFORE THE
STATUTE OF LIMITATIONS HAD
EXPIRED ON WOLLERSHEIM 3
CAUSES OF ACTION

Scientology argues on appeal, as it 1:d a:
virtually every opportunity beiow :hat
Wollersheim’s causes of action are barres
by the statute of |seiimitations. At eac”
and every juncture the various tnal jucges

to protection.”’ [Citation.]” (Ballard » - ~>¢
supra, 41 Cal.3d at p. 572, fn. 6. 224 Cai Rour
664, 715 P.2d 624.)
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who heard these arguments rejected them.
These judges ruled correctly that Woller-
sheim's causes of action were subject o
the discovery rule. 3 Witkin, Cal.Proce
dure (3d ed. 1985) Actions, § 356, p. 383.)
The i1ssue 1n each instance, thus, was when
Wollersheim diseqvered. or should have dis-
covered. ail of the elements of his cause of
action against Scientslogy. (See Leaf v.
City of San Mateo (1980) 104 Cal.App.3d
398, 407408, 163 Cal.Rptr. T11) The tnal
judges properiy ruled this issue, in turm,
was 3 jury question. (/d. at p. 409, 163
Cal.Rptr. 711)

On appesl. this court is bound to uphold
the jury's resolution of these factual ques-
tions unless we determine the findings are
not supported by substantial evidence. Af-
ter a careful review of the evidence, we
conclude these findings about the timeli-
ness of Wollersheim's filing of this case are
supported by substantial evidence. Conse-
quently, we affirm the rulings by the
judges below and, furthermore, we likewise
affirm the factual findings the jury impli-
edly made that Wollersheim did not dis-
cover and should not have discovered his
causes of action until a time within the
statutory period.

V. THE TRIAL COURT DID NOT
COMMIT INSTRUCTIONAL ER-
ROR OR EVIDENTIARY ERROR
DURING THIS FIVE-MONTH TRI-
AL WHICH DENIED APPEL-
LANTS A FAIR TRIAL OR DUE
PROCESS OF LAW

Appellants’ final contention is that they
were denied s fair trial and due process of
law because of various instructional and

6. The requested instruction resds:

“Plainuffs claim for intentional infliction of
emotional distress, or outrageous conduct. is
divided into several parts () First. plainuffs
claim that defendant engaged in outrageous
conduct by subjecting plainuff to its practice of
audinng-—which, as [ shall instruct you, is the
central religious practice of the religon of
Scientology. (1] Second, plaunuff claims that
defendant caused plainuff 1o separate from hus
family and friends as a condition for remaining
in Scientelogy. (1] Thurd, plainuff claims that

defendant ‘attacked piainuff's business and n.
duced those of his employees who were Scien.
toiogists to leave his employ. (7] Fourth, plain-

351

evidentiary rulings the court made dunng
this fivemonth trial. Considenng the
length of the trial it is surpnsing appel-
lants were able to idenufy so few question-
able rulings.

{17] Appellants first complain the trial
court erroneously denied two instructions
they requested. The first of these instruc-
tions restated the elements of the cause of
action for intentional infliction of emotional
distress or outrageous conduct with a slant
favonng appellants’ position.¢

LgosAs requested the instruction implied
the jury was to disregard evidence of ap-
peilants’ acts which did not fit precisely
under the courses of conduct as they de
fined them. Actually the plaintiffs’ causes
of action were broader in many respects
than the descriptions the appeilants re-
quested. Moreover, some of the evidence
introduced at the trial related to acts rele
vant to issues of appellants’ state of mind
(intent, motivation, and the like) and wheth-
er respondent was voluntarily participating
in Scientology’s practices or was doing so
within a coercive environment. According-
ly, the instruction as requested would have
been misleading to the jury. The tral
court gave an instruction which set forth
the elements of the cause of action. Any
amplification of that instruction should
have been more accurate than the one ap-
pellants requested and less misieading as
to the full scope of the jury’s range of
inquiry. Thus it was not error to refuse to
give this instructon.

(18] Appellants also complain about the
refusal of one of their requested instruc-
tons ordering the jury in very specific

tiff claims that defendant disclosed his auditing
files in disregard of alleged promises of confi-
dentiality to persons not authonzed to receive
them. (7] All of these acts were allegedly un-
dertaken to inflict severe emotional distress
upon the plaintiff. (] The plainuff is restnicted
in this case to the claims he set forth in his
complaint. Evidence of any purported acts of
the defendant not reiatng to the four categones
I have just described 10 you may not be con-
sidered in determining whether plainnff has es-
tablished that defendant commutted the tort of
intentional inflicion of emouonai distress (App.
A306-07)."
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fashion to disregard evidence presented
which was relevant to the non-suited fraud
counts. Agsin, the requested instruction
was stated in overbroad tefms and unduly
slanted in appellants’ direction. For in-
stance. as requested, it instructed the jury
that it must disregard-evidence presented
in this tnal regarding statements purport-
edly made to (the plaintiff] to induce his
participation in defendant church.” [f giv-
en. this instruction could have misled the
jury into believing it must disregard evi-
dence which provided context for the inten-
tional infliction count or which went to the
presence or absence of coercion and appel-
lants’ state of mind. So once again it was
not error to refuse these instructions. (See
Wank v. Richman & Garrett (1985) 165
Cal.App.3d 1103, 1113, 211 Cal.Rptr. 919
Lubek v. Lopes (1967) 254 Cal.App.2d 63,
73, 62 Cal.Rper. 36.)

In any event, on reviewing the total evi-
dence offered in this trial, we find that
even if it were error to refuse these in-
structions that error was not prejudicial.
(Henderson v. Harmischfeger (1974) 12
Cal.3d 663, 670, 117 Cal‘Rptr. 1, 527 P.2d
353; Williams v. Carl Karcher Enterpris-
es, [nc. (1986) 182 Cal.App.3d 479, 489, 227
Cal.Rptr. 465; see 9 Witkin, Cal.Procedure,
supra, Appeal, § 352, pp. 356-356.) We
cannot say that the giving of these instruc-
tions would have substantially enhanced
the chances appellants would have pre-
vailed.

(19] Appellants likewise compiain about
evidentiary rulings. Although they men-
tion only s handful of specific incidents,
they accuse the judge of admitting a mass
of prejudicial evidence about actions Scien-
tology took toward third |y persons. I[n
their brief appellants concede this evidence
was admissible under Evidence Code sec-

7. “Nothing in this section prohibits the admis-
sion of evidence that a person committed a
crime. civil wrong, or other act when relevant
to prove some fact (such as mc* e, opportunity,
intent, preparation. plan. knowiedge, identity,
absence of mistake or accident or whether a
defendant in a prosecution for an unlawful sex-
ual act or attempted unlawful sexual act did not
reasonably and in good faith believe that the
vicum consented) other than his or her dispon-
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tion 1101(b) as proof of ““intent”” and '‘mal-
ice.” 7 But they ask us to reverse the tral
court under Evidence Code section 352 on
grounds the relevance of this evidence was
overwheimed by its prejudicial effect.!

[n reviewing the trial court’s exercise of
its discretion under section 352, appellate
courts traditionally give great deference w
the tral court's evaiuation of relevance
versus prejudice.
(1981) 115 Cal.App.3d 227, 234, 171 Cal.
Rptr. 212: 1 Johnson, Cal.Trial Guide
(1988) § 22.40, p. 22-43) In the instant
case we do not find an abuse of discretion.
Much of the evidence appellants object 0
was highly relevant to show the network of
sanctions and coercive influences with
which Scientology had surrounded Woiler-
sheim. Much of the rest was highly rele
vant 0 show Wollersheim’s state of mind
while undergoing audit, disconnect and the
like or appellants’ state of mind, that is,
their intent, malice, motives, and the like.
Whatever prejudice to appellants may have
accompanied introduction of this evidence it
does not ‘‘substandally outweigh”’ the pro-
bative value of the evidence to important
issues in this case.

Finally, appellants complain about the al-
leged prejudicial conduct of Wollersheim's
counse! during the trial and closing argu-
ment. As was true of their claims of in-'
structional and evidentiary evidence, appel-
lants provide us with only a few examples
of alleged prejudicial error and imply these
are but the tip of the iceberg. They con-
fine themselves to this handful of incidents
either because no other potentially preju-
dicial incidents occurred or because they
expect this court to do their job by scouring
the 25,000 page record for other examples
to boister their claim of error. [f what
appellants set forth in their brief represent
the only incidents they allege as prejudicial

tion to commit such an act.” (Ewid.Code,
§ 1101, sub. (b).

8. “The court in its discretion may exclude evi-
dence if its probative value is subsrannially out-
weighed by the probability that uts admission
will () necessitate undue consumption of ume
or (b) create substantial danger of undue preju-
dice, of confusing the i1ssues, or of misieading
the jury.” (Evid.Code, § 352, italics added.)

MO 22

(See People v. Mota
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conduct, we find them insufficient to just-
fy reversal under applicable standards of
prejudice. (Garden Grove School Dist. v.
Hendler (1965) 63 Cal2d 141, 144, 45 Cal.
Rptr. 313, 403 P.2d 721 (attorney miscon-
duct only requires reversal if "'it i3 reason-
able to conclude that a verdict more favor-
able to defendints would have been
reached but for the error’]; see 9 Witkin,
Cal.Procedure, supra, § 340, p. 346.) And
if these brief examples were only an invita-
tion to do |gesappellants’ work in identifying
prejudicial error in their opposing attor-
ney's conduct, we decline that invitation.
(Horowntz v. Noble (1978) 79 Cal.App.3d
120, 139, 144 Cal.Rptr. 710 [“ ‘The review-
ing court is not required to make an inde
pendent, unassisted study of the record in
search of error or grounds to support the
judgment’ '], Wint v. Fidelity & Casualty
Co. (1973) 9 Cal.3d 257, 265, 107 Cal.Rptr.
175, 507 P.2d 1383)

V1. THE GENERAL DAMAGES AND

PUNITIVE DAMAGES THE JURY
AWARDED ARE EXCESSIVE
FOR THE ‘INTENTIONAL IN-
FLICTION OF EMOTIONAL IN-
JURY COUNT AND THUS THOSE
DAMAGE AWARDS MUST BE
REDUCED

In the previous section, we concluded the
allegations which are supported by sub-
stantial evidence are enough to sustain a
cause of action for intentonal infliction of
emotionsl injury aguainst Scientology. But
that conclusion does not determine whether
the proved allegations support the level of
damages the jury awarded under this cause
of action. We turn to that issue now.

We are only concerned now with whether
a reasonable juror could have found this
level of “outrageous’ conduct inflicted $5
million worth of emotional injury on Wol-
lersheim. Similarly, we ask whether this
level of “outrageous”’ conduct and Scientol-
ogy’s degree of intent in carrying it out
warrant $25 million in punitive damages.
We conclude these awards are excessive
for the conduct alleged and proved in this
case.

Lol FEOD
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An award for compensatory damages
will be reversed or reduced “upon a show-
ing that it is so grossly disproportionate to
any reasonable view of the evidence as w0
raise a strong presumption that it is based
upon prejudice or passion.” (Koyer v.
McComber (1938) 12 Cal2d 175, 182, 82
P.2d 941, accord Schroeder v. Auto Drve-
away Co. (1974) 11 Cal.3d 908, 919, 114
Cal.Rptr. 622, 523 P.2d 662 {"‘an appeilate
court may reverse an award only ' “When
the award as a matter of law appears ex-
cessive, or where the recovery i3 30 grossly
disproportionate as to raise a presumption
that it is the result of passion or preju-
dice” ' [Citations]');, Fagerquist v. West-
ern Sun Awnation, [nc. (1987) 191 Cal.
App.3d 709, 727, 236 CalRptr. 633; see 3
Witkin, Cal. Procedure, supra, Attack on
Judgment in Trial Court, § 46, p. 446)
Even under this stringent standard, it is
manifest the jury’s award here is excessive
since it is so grossly disproportionate to the
evidence concerning Wollersheim's dam-
ages.

(20} Wollersheim’s psychological injury
although permanent and severe is not total-
ly disabling. Moreover, even Wollersheim
admits Scientology’s congluctess only aggra-
vated a pre-existing psychological condi-
tion; Scientology did not create the condi-

tion. While the jury awarded Wollersheim =~

$5 million in compensatory damages, we
determine the evidence only jusufies an
award of $500,000.

{21] “It is well established that a re
viewing court should examine punitive
damages and, where appropriate, modify
the amount in order to do jusdce.” (Ger-
ard v. Roes (1988) 204 Cal.App.3d 968, 980.
251 Cal.Rptr. 604; Allard v. Church of
Scientology, supra. 58 Cal.App.3d at p.
453, 129 Cal.Rptr. 797) In reviewing a
punitive damages award, the appeliate
court applies a standard similar to that
used in reviewing compensatory damages,
i.e., whether, after reviewing the entire
record in the light most favorable to the
judgment, the award was the result of pas-
sion or prejudice. (See Bertero v. Nation-
al General Corp. (1974) 13 Cal.3d 43, 84.
118 Cal.Rptr. 184, 529 P.2d 608: Deviin v.

HiL
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Kearny Mesa AMC/Jeep/Renault, Inc.
(1984) 155 Cal.App.3d 381, 388, 202 Cal
Rptr. 204.) However. the test here is
somewhat more refined, employing three
factors t evaluate the proprety of the
award.

(22] The first factor is the degree of
reprehensibility of the defendant's conduct.
(Neal v. Farmers [ns. Exchange (1978) 21
Cal.3d 910, 928, 148 Cal.Rptr. 389, 382 P.2d
980.) “(Clleariy, different acts may be of
varying degrees of reprehensibility, and
the more reprehensible the act, the greater
the appropmate punishment, assuming all
other factors are equal.” (/bid)

The second factor is the relationship be-
tween the amount of the award and the
actual harm suffered. (/bid.; Seeley v.
Seymour (1987) 190 Cal.App.3d 844, 867,
237 Cal.Rptr. 282.) This analysis focuses
upon the ratio of compensatory damages to
punitive damages; the greater the dispari-
ty between the two awards, the more likely
the punitive damages award is 'suspect.
(Seeley v. Seymour, supra, 190 Cal.App.3d
at p. 867, 237 Cal.Rptr. 282: see Little v.
Stuyvesant Life Ins. Co. (1977) 67 Cal.
App.3d 451, 469-470, 136 Cal.Rptr. 653.)

Finally, a reviewing court will consider
the relationship of the punitive damages to
the defendant’s net worth. (Nea! v. Farm-
ers Ins. Exzchange, supra, 21 Cal.3d at p.
928, 148 Cal.Rptr. 389, 582 P.2d 980; Dev-
lin v. Kearny Mesa AMC/Jeep/Renaulit,
Inc., supra, 155 Cal.App.3d at p. 390, 202
CalRptr. 204.) In applying this factor
courts must strike a proper balance be-
tween inadequate and excessive punitive
damage awards. ‘“While the function of
punitive damages will not be served if the
wealth of the defendant allows him to ab-
sorb the award with little or no discomfort,
the function also will not be served by an
award which is larger than necessary to
properly punish and deter.” (Deviin v
Kearny Mesa AMC/Jeep/Renault, Inec.,
supra, 156 Cal.App.3d at p. 391, 202 Cal.
Rptr. 204.)°

(23) jomAs to the punitive damage

award, we find it 18 not commensurate with
Scientology’s conduct in tAis case. This is
not a situation where the centerpiece of the
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case involved a Churchordered physical
beauing or theft or cnminal fraud against
Wollersheim. The “outrageous conduct”
was less outrageous and more subtle than
that. We further note Wollersheim's coun-
sel in the full flood of his emotional sum-
mation at the conclusion of this lengthy
tnal only deigned to urge the jury to return
punitive damages of a3 much as “six or
seven million dollars.”

The evidence admitted at tral supported
the finding the appeilant church had a net
worth of 316 million at the ume of :ral.
Accepting these figures as true. the jurv
awarded Wollersheim /50 percent of appel-
lant’s net worth in punitive damages alone
—195 percent if compensatory damages
are included. This appears not just exces-
sive but preposterous. (Seeley v. Sey-
mour, supra, 190 Cal.App.3d at p. 869, 237
Cal.Rptr. 282 [punitive damages reversed;
award was 200 percent of defendant's net
worth], Bumnett v. National Enquimr.
Inec. (1983) 144 Cal.App.3d 991, 1012. 193
Cal.Rptr. 206 [punitive damages reduced:
initial award was 35 percent of defendant's
net worth;, Egan v. Mutual of Omaha
Insurance Co. (1979) 24 Cal.3d 809. 224
169 Cal.Rptr. 691, 620 P.2d 141 {puniuve
damages reversed; award was 38 percent
of defendant’'s net income] Allard v
Church of Scientology, supra, 38 Cal.
App.3d at pp. 445-446, 453, 129 Cal.Rptr.
797 [punitive damages reversed; award
was 40 percent of defendant’s net worthj;
compare Deviin v. Kearny AMC/Jeep, Re-
nault, Inc., supra, 155 Cal.App.3d at pp.
391-392, 202 Cal.Rptr. 204 [punitive dam-
ages affirmed where award was 17.5 per-
cent of defendant’s net worth]; Schomer v
Smidt (1980) 113 Cal.App.3d 828, 836-337.
170 Cal.Rptr. 662 (punitive damages af-
firmed; award was 10 percent of defen-
dant's net worth], Downey Sawnings &
Loan Assn. v. Ohio Casualty Ins. (o
(1987) 189 Cal.App.3d 1072, 1100, 234 Cal.
Rptr. 835 [punitive damages affirmea:
award was 7.2 percent of defendants -et
income].) We find it especially excess.we
given the nature of the “outrageous :on-
duct” in this particular case. According.y
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we reduce the punitive damage award to $2
mullion.

DISPOSITION

The judgment is reversed as to the cause
of action for negligent infliction of emotion-
al injury. The judgment as to the cause of
aczion for intenfional infliction of emotional
:njury is modified to reduce the compensa-
tory damages to $300,000 and the punitive
damages to 32 million. [n all other

espects the judgment is affirmed.
Each party to bear its own costs on appeal.

LILLIE. PJ.. and FRED WOODS,

J.. coneur.
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_L»The PEOPLE, Plaintiff and
Appellant,

.

v.

Frank Jose TERRONES, Defendant
and Respondent.

No. B037713.

Court of Appeal, Second District,
Division 7.
July 18, 1989,
Review Denied Nov. 16, 1989.

Defendant’s pretrial motion to quash
search warrant and suppress evidence was
granted by the Superior Court, Los Ange-
les County, John A. Torribio, Temporary
Judge,® and State appealed. The Court of
Appeal, Lillie, PJ., held that (1) sufficient
probable cause existed to justify issuance
of warrant, and (2) even if there was insuf-
ficient probable cause, police officer relied
on search warrant in good faith.

Reversed.
Johnson, J.. filed dissenting opinion.

* Pursuant to Cal. Const., art. V1, § 21.

1. Searches and Seirures &108

Court cannot resort to facts outside
affidavit to determine whether it furnishes
probable cause for ssuance of search war-
rant.

2. Criminal Law #2394.6(4)

Affiant's testimony at hearing on sup-
pression motion cannot supply probable
cause for issuance of search warrant.

3. Searches and Seizures +=119
Affidavit submitted in support of
search warrant which indicated that infor-
mation was given by ‘“citizen informants”
sufficiently indicated that affiant knew in-
formants’ names and thus presumption of
reliability attaching to citizen informants
applied; affidavit did not characterize in-
formants as anonymous telephone callers.

4. Searches and Seizures &=119

Even if characterization of informants
in affidavit submitted in support of search
warrant as ‘‘citizen informants” did not
eliminate necessity of showing some de-
gree of reliability, affidavit contained suffi-
cient facts to justify inference that citizen
informants were relisble thus providing
probeble cause for search warrant; basis
of their knowledge was personal observa-
tion, there was no evidence of ulterior mo-
tives on part of informants, and statements
were against informants’ penal interests.

S. Criminal Law €»394.4(8)

Even if there had not been substantial
basis for magistrate’'s probable cause de-
termination in issuing search warrant. po-
lice officer relied on search warrant in good
faith; officer did not seek search warrant
after first informant had come forward.
but obtained four different, but mutually
supporting, sources of information concern-
ing their narcotics activities at defendant's
residence.

Jyulrs Reiner, Dist. Atty., Maurice H.
Oppenheim, Eugene D. Tavris, and Donald
J. Kaplan, Deputy Dist. Attys., for plainuff
and appellant.
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This case is on remand from the United States Supreme

Court to recon§ider the punitive damage award modified and

approved in our earlier opinion (Wollersheim v. Church of
Scientology (1989) 212 Cal.App.3d 872, rev, den, Oct. 26, 1989,
cert, grtd., vac, and remd. (1991) 111 S.Ct. 1298,) in the
light of the high court's decision in Pacific Mut Life Ins.
Co. v. Haslip (1991) 111 S.Ct. 1032. To facilitate review of
this question, we ordered supplemental briefing and heard oral
arqument from the parties. Upon reconsideration, we conclude
the California procedures for determining punitive damage
awards pass constitutional muster under Haslip. We further «
:cﬁclude, as we did in our prior opinion, the jury acted
appropriately inm imposing a punitive damage award in this case
~but the amount it awarded is excessive under the standards
ectatlished by California law. Consequently, we affirm the.

iudgment, subject to a remittitur.l/

I. TIHE PROCEEDINGS THUS FAR

The original appeal followed a jury award of $30

million in compensatory and punitive damages to

1/ our prior opinion dealt exhaustively with the tort, freedom
of religion, evidentiary and procedural issues appellant raised
in its appeal. Our rationale for and disposition of those issues
remain the same. We see no virtue in repeating that discussicn
in this opinion. Accordingly, except as we may touch some of
these topics tangentially in the course of addressing the
question of the punitive damages award and its o
constitutionality, as to all these issues the original opinion
remains and is incorporated intact and unaltered in this
decision. The punitive damages section and the disposition
paragraph of the original opinion, however, are replaced in
their entirety by this opinion.




rarry Wollersheim (Wollersheim), a former member of the Church
of Scientologw (Scientology). The complaint alleged Scientology
intentionally and negligently inflicted severe emotional injury
cn Wollersheim through certain practices, including “auditing, "~
"disconnect,” and “fair game.® Since the trial court granted
summary adjudication that Scientology is a religion and
"auditing® is a religious practice, the trial proceeded under
the assumption they were. In our original opinion we concluded
there was substantial evidence to support a finding Scientology
had committed the tort of intentional intiiction of emotional
iojury against wWollarsheim. Wa also found sufficient avidence -
the "auditing® and other practices in this case were conducted
in a ccercive environment. Thus, none of them qualified as
"voluntapy religious practicas” entitled to constitutional
protection under the First Amendment religious freedom
guarantees., At the same time, we concluded both the
compensatory and punitive damages the jury awarded in this case
were excessive. Consequently, we reduced the compensatory
damages to $500,700 and the punitive damage award to $2 million.

The California Supreme Court denied the petitions for
review unanimously. (Oct. 26, 1989.) The United States Supreme
Court, however, granted certiori on the punitive damages issue
and held this case along with ten others (see fn. ¢, infra)
awaiti-3 its disposition of the lead case on the
constitutionality of punitive damages--Pacific Mut., Life Ins.
C2. v. Haslip, supra, 111 S.Ct. 1032. After deciding
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Haslip. the Suprcﬁc Court remanded all 1l punitive damage cCases
it was holdiniyfor the lower courts to review in light of Haslis.
Since the Hasgslip opinion was limited solely to the
issue of the constitutionality of punitive damage awards, our
reconsideration of our prior decision likewise_ is confined to

that issue.4’/ We first review the procedures and standards

2/ Afrter this court filed its original opinion in the instant
case the United States Supreme Court decided Employment Div.,

v, Smith (1990) 110 S.Ct. 159S.
In this decision, the high court altered the constitutional
standard for judging whether a state law which impinges on a
citizen's free exercise of religion violates the First
Amendment. No longer must there be a compelling interest ia
applying the state law to those whose religion pronibits <
compliance. After Smith it is sufficient the law is a valid,
neutral law of general applicability and not aimed at a spec:f.:
religion or at religion in general. "To make an individual's
obligation to obey sSuch a law contingent upon the law's
coincidence with his religious beliefs, except where the State's
interest is 'compelling’'--permitting nim, by virtue of nis
be.iefs, 'to become a law unto himself,' (citation
smiczed)--contradicts both constitutional tradition and common-:
sense.” (Id. at p. 1603.)

The California Supreme Court presently has before it the
issue wnether the religious guarantees of the state Constituticn
are to fall into line with the Smith decision. OQur state’'s
highest court recently granted review of an appellate decision
~5.3irg the "compellirg state interast analysis seill 3pplice
ur.ler state constitutional law." (2onahue v. i ‘

Housing Comm. (1991) 1 Cal.App.4th 387, 401, rev, gr, Feb. 27,
1992. See also Pgople v. Wgody (1964) 61 Cal.2d 716 and Melko
v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, pre-Smith decisiors
applying compelling interest balancing test to free exercise
issues and arquably decided under California Constituticn as
well as United States Constitution.)

We need not reenter this particular thicket, however. To t"e
exten: we reached that step of the analysis, this court appliec
the compelling interest test to its review of the
constitutionality of imposing tort liability on Scientology’s
“fair game," *"disconnect,"” and "auditing® pract:ces. (See
Wollersheim v. Church of Scientology, supra., 212 Cal.App.3d at

(Footnote continued)




Cal.:ornie courts 'apply in deciding the appropriateness and
amount of punitive damage awards and determine whether that
process 1is con;titutional under Haslip. We then examine the
specific punitive damage award in this case, as reduced by this

court, and determine whether it passes constitytional muster.

IT. THE PROCESS CALIFORNIA USES FOR DETERMINING AND
REVIEWING PUNITIVE DAMAGES AWARDS IS CONSTITUTIONAL
UNDER THE RECENT UNITED STATES SUPREME COURT
RECISION IN PACIFIC MUTUAL INSURANCE CO, v. HASLIP.

This court and other California appellate courts
already have ruled this state's procedures for determining
punitive damages comply with the “"due process" standards
enunciated in ujglig. (Liberty Transport. Inc. v.
Harzy W, gorst Co. (1991) 229 Cal.App.3d 417; Las Palmas
Associates v. Las Palmas Center (1991) 235 Cal.App.3d 1220.)

None of these opinions, however, had occdsion to consider this

question in depth. Consequently, we examine the Haslip opihion

4/ (Continued)

Fr. 237-89¢.) Fsr the most part, as will be recalled, we fzund
these activities were not constitutionally protected reiigious
practices because Wollersheim was coerced into participating in
them. Agcordingly, in most instances it was unnecessary to ask
the next question--whether the state had a “compelling interes:"”
which overrode the "free exercise® concerns. Where that
question was reached, however, we used the stricter, pre-Smith
standard. Having upheld the constitutionality of the state's
tort laws under this tougher standard, it is unnecessary to
reconsider whether those laws would survive the lesser standard
suggested in Smith. For the same reason, we also need not
bother pondering the intriguing question whether the religious
Juarantees of the state Constitution will continue to impose a
compelling interest test on state laws of general application
even though the federal Constitution no longer does.

csl FEOD CNOU



in some detail anh the Alabama punitive damages procedures
approved in tzft decision as background for reviewing the
punitive damage award the jury levied on Scientology. As
further background for our review, we also have included an
appendix containing a table of appellate opinigns in which
California courts evaluated punitive damage awards. This table
updates a similar table which appears in Devlin v. Kearney
AMC/Jeep/Renault., Inc. (1984) 155 Cal.App.3d 381, 393-396.

In Haslip an insurance agent was accredited by at
least one other insurance carrier as well as the defendant,
Pacific Mutual. The plaintiffs were employees of a company this
agent signed up for a group combined health and life insurance
policy. Pacific only supplied the life insurance portion of
this policy and'anothet of this agent's companies provided the
healith insurance component. Later the agent embezzled premiums
plaintiffs' employer had forwarded to him instead of paying thenm
over to the insurance companies. The policies were cancelled.
So when these plaintiffs became sick they suddenly and unhappily
fzind out they had no health coverage. (111 S.Ct. at p. 1026.)

The plaintiffs sued the agent and Pacific for fraud.
The other three plaintiffs only received compensatory damages,
but Haslip won “"general damages® in the amount of $1,040,000.
(111 s.Ct. at p. 1037.) The Supreme Court concluded at least
$840,000 of this represented punitive damages. (Id. at fn. 2.)

Pacific appealed and the Alabama Supreme Court affirmed,

including the punitive damages portion of the award, by a
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divided vote. After granting certiori the United States Supreme
Court also affirmed in a majority opinion signed by five
Justices. Two Tustices separately concurred and one dissented.
(The ninth Justice did not participate in the decision.)

In assessing the constitutionality of the punitive
damages award in Haslip, the United States Supreme Court traced
the long history and important role of punitive damages in
Anglo-American law. On the basis of this historical review, the
high court ruled, "So far as we have been able to determine,
every state and federal court that has congidered the question
has ruled that the common-law method for assessing punitive
damages does not in itself v..late due process. (Citation
omitted.] In view of this consistent history, we cannot 3ay
that the common-law method for assessing punitive damages is so
inherently unfair as to deny due process and be per se
uaconstitutional.” (Id. at p. 19.)

Having ruled punitive damages awards are
constitutional in concept, the Supreme Court considered whether
the specific award in the Haslip case was constitutionally
acceptable. The justices set forth the general considerations
that are to quide the decision of whether a specific award is
constitutional. *“(U)nlimited jury discretion--or unlimited
judicial discretion for that matter--in the fixing of punitive
damages may invite extreme results that jar one's constitutiona.

sensibilities.... [Gleneral concerns of reasonableness and

adequate guidance from the court when the case is tried to a




jury properly enter into the constitutional calculus.  (Id. at
p. 20.)

The gupreme Court described several attributes of the
Alabama process for determining punitive damage awards and, on
that basis, concluded “the award here did not lack objective
criteria.... [I)n this case it does not cross the line into the
area of constitutional impropriety.® (Id. at p. 23.) The high
court did not, however, hold nor imply the Alabama process was
the one and only system which accords due process. Nor did it
suggest any particular attribute of the Alabama process was
absolutely essential to constitutionality.3/ All the Supreme
Court held was that the Alabama process achieved the
constitutional requirement of "reasonableness” and "adequate

suidance to the jury.*4/

i/ =other than explaining that Alabama's procedure passes
constitutional muster, Haslip offers little gquidance as to what’
would be necessary to render a different system
woconstitutional.® (Geczge v. lnternational Society for Krishna

; i i (1992) __Cal.App.34 ___ , _
(4 Cal.Rptr. 2d 473, _, 92 J.A.R. 1393, 1611.)

4/ 1t is clear we are not alone in construing Haslip to allow a
variety of punitive damage systems which do not necessarily
mimic the Alabama system under review in that particular case.
According to our research, four of the eleven cases the Supreme
Court remanded after Haglip have been decided thus far and
another sizxteen other cases (other than those decided by
California courts) have considered the constitutionality of
their state punitive damages processes under the Haslip opinion.

In all four remanded cases the courts upheld the state
punitive damages system under review and affirmed the particular
award. Thus, the punitive damages procedures of Alabama,

(Footnote continued)
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The Supreme Court found several features of the Alabama
process worthy of mention. We consider each and consider how

the Supreme Court's observations about Alabama criteria and

4/ (Continued) .

Georgia, and Mississippi as well as California have passed
constitutional muster at least at the first level of appeal in
these remanded cases. (Alabama:

insurance Co, v. Iurner (Ala. 1991) 586 So.2d 854; Georgia:
Hospital Authority of Gwinnett County v. Jones (Ga. 1991) 261
Ga. 613, 409 S.E.2d 501; California: George v. International

Cal.App.3d _, 92 D.A.R. 1593); Mississippi: Eichenseer v.
Peserve Life Ing., Co, (Sth Cir. 1991) 934 F.24 1377.) N¢ the
16 other cases evaluating the constitutionality of punitive
damages awards under Haslip, 1l upheld the jurisdiction's
process and the specific award ou:rzqht, two uphold the process 4
but found the specific award excessive (as we do in the instant
cise), and 3 found their state's process dafective in some wav.
In total, in these 16 cases state or federal courts have applied
Haslip and approved the punitive damage procedures in 10 states
(in addition to California): Alabama (once again): Yamaha Motor
Co, LLd. v. Thornton (Ala. 1991) S79 So.2d 619; Killough v.
—ahandarfard (Ala.l991) $78 So.2d 1041; Braswell v. Congra. Inc.
f7ieh Cir. 1991) 936 F .24 1169: Louisiana: Galiour v. Ceperal -
Acerican Tank Car Corp, (E.D.La. 1991) 764 F.Supp. 1093;
Minnesota: Bradley v. Hubbard Broadcasting, Inc, (Minn.App.
1991) 471 N.W.2d 670 [procedure approved although specific award
found excessive]; Missouri: wWolf v.
(Mo.App. 1991) 808 S.W.24 868; Oregon: Qbherg v._Honda Motor Ca,
(Or.App. 1991) 814 P.24 S517; Pennsylvania: Covyne v. Allstate
I*Angnsl_cn‘ E.D. Pa. 1991) 771 F.3upp. 673; South Carvi.aa.
(Ganble v. Stevepson, (S.C. 1991) 406 S.E.2d 3%0; Texas:
G.Lu.:sm v. Armatrong Cork Co. (5th er 1991) 946 F.2d 108S:
Zubiate (Tex.App. 1991)
808 S.W.2d4 890 (procedure approved althouqh specific award fourd
excessive); Wisconsin: Heideman v. American Family Ins., Group
(Wis.App. 1991) 473 N.W.2d4 14.; Arkansas:

Robertson Qil Co..
ioc. v. Phillips Petroleum Co, (W.D. Ark. (1991) 779 F.Supp. 394.

Several of these courts found procedures constitutional
which deviated substantially from the Alabama punitive damage
system approved in Haslip. For instance, the Fifth Circuit hel.:
the Texas procedure constitutional even though juries and cour:s

(Footnote continued)
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procedures relate' to the constitutionality of California's
punitive damages process.

A. The Adequacy of Jury Instructions.

The Supreme Court observed the Alabama jury
instructions adequately desc-ibed the purposes of punitive
damages as punishing the defendant and deterring °“the defendan:
and others from doing such wrong in the future,® rather than
compensating the plaintiff. The instructions gave the jury
*significant discretion® in determining punitive damages, but
that discretion was limited to the amount needed to advance the
“state policy concerns” of “deterrence and retribution."”
Moreover, the debree of discretion allowed °is no greater than
that pursued in many familiar areas of the law." (The Supremes
Court listed several examples including “reasonable care,” -“due
diligence," and “appropriate compensation for pain and

suffecing or mental anquish.®) (Id. at pp. 1044.)

4/ (Continued)

only consider three factors--nature of the wrong, degree of
culpability, and extent the cocnduct offends propriety and
justice--all of them relate solely to the reprehensibility of
the defendant's conduct. (Glasscock v. ,
supra, 946 F.24 1085.) The Pennsylvania and Missouri procedures
were found to satisfy Haslip even though the jury awards are
reviewed for "excessiveness® without any specific, articulated
standards. (Covyne v. Allstate Insurance Co., Supra, 771 F.Supp.
673; Wolf v. Goodvear Tire & Rubber Co.., supra, 808 S.W.2d 868.)
And, the Oregon procedure was approved sven though the state
Constitution severely limits the review of jury awards of
punitive damages by allowing reversal only when a reviewing
court finds a lack of any evidence to support the award. (Qbers
v. Honda Motor Co., supra, 814 P.2d 517.)
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We note:in the instant case the trial court gave the
standard instructions on punitive damages which reflect
California law‘on the same basic subjects as the Alabama
instructions endorsed in Haslip. Indeed the California
instructions given here were, if anything, more extensive énd
more precise than the Alabama instructions described in Haslip.
Not only did these instructions describe the purposes of
punitive damages and distinguish them from compensatory damages,
they also informed the jury the amount of damages awarded should
bear a reasonable relation to the injury the plaintiff sustained
and to the defendant's financial condition.

Scientology does not claim the trial court failed to
give the inscructions defining the purposes and scope of
punitive damages’'which the Supreme Court found important in
Haslip. Instead Scientology complains the trial court failed *o
give an instruction appellant's counsel requested which it now--
claims was meant to implement the corporate responsibility
provision found in Civil Code section 3294, subdivision (b).
This provision limits punitive damages against gorporations to
acts an officer, director or managing agent ordered, ratified c:

knew about before they happened.S/

2/ Civil Code section 3294, subdivision (b) reads in pertinent
part as follows:

"With respect to a corporate employer, the advance
knowledge and conscicus disregard, authorization,
ratification or act of oppression, fraud or malice
must be on the part of an officer, director or
. managing agent of the corporation.”
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Scientology's requested instruction, however, did not
address the °"corporate responsibility”® issue covered in Civil
Code section 3294, subdivision (b). The request did not
mention the clause "officer, director, or managing agent® nor
suggest Scientology's liability for punitive dgmages was |
limi*ed to actions this class of agent personally did or
authorized, ratified, or knew of in advance. Instead the
proposed instruction advised jurors they "may not award
punitive damages against the defendant Church for the
intentional copressive or malicious acts of its members,
employees, or agents, unless you find that the defendant Church
of Scientology ditoctcd, authorized or ratified such T
intentional oppressive acts.” As proffered, the requested
instruction in no way even hinted only an officer, director or
managing agent” could make the "defendant Church of
Scientology” liable for punitive damages. ‘

It is not absolutely clear from the record why
Scientology did not request a “corporate responsibility”
instruction. Perhaps it was because appellant wanted :the
jurors to think of it as a religious “"church” and not a secular
“corporation.® 1In any event, the “"corporate responsibility"
instruction was not relevant to the issues framed by the
pleadings or raised in the evidence. Scientology did not base
its defense on a contention Wollersheim’'s alleged injuries were

inflicted by ocut of control lower level employees. Instead its

pleadings and evidence emphasized the harmful acts, if any,
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were con:titutionilly protected religious practices. The
evidence was undisputed the “auditing,* °“fair game," and
*disconnect* dctions taken in regard to Wollersheim were
official practices of the Church of Scientology promulgated by
its leaders, not some 8d hoc aberrational acts of individual
employees. Thus, it is not surprising Scientology did not
bother to request an instruction it was only liable in punitive
damages for what its "officers, directors, or managing agents"
personally, authorized or ratified.

By failing to tender a “corporate responsibility"
instruction, Scientology is foreclosed under California law
from claiming the trial court committed "reversible error” when ¥
it neglected to give such an instruction. (Agarwal v. Johnson
(1979) 2% Cal.3d 932, 951 [when defendant corporation failed to
tender and the trial court failed to give a “corporate
responsibility” instruction in a punitive damage case] the -
court concluded *{the defendants] have waived their right to
complain tﬁat a qualified instruction distinguishing between

vicarious liability for compensatory and for punitive
damages should have been given*.)

Despite having itsql! failed to propose a “corporate
responsibility” instruction during trial Scientology now claims
it was denied federal “due process” under Haslip because the
trial court also failed to give such an instruction. That the

court‘'s failure to instruct on "corporate responsibility” is

rst a constitutional violation under Haslip is apparent from
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the facts of that case. There the United States Supreme Court
neld a punitive damage award against an insurance company
afforded constitutional due process even though the award was
imposed for liability for punitive damages was predicated
solely respondeat superior. Indeed Alabama lag, spacifically
found to satisfy due process in Haslip, permits punitive
damages to be assessed against corporations without any proof
the senior corporate officials authorized or ratified the
cffensive conduct. (Pacific Mut, Life Ins. Co. v. Haslip,
supra, 111 s.Ct. at p. 1l041.) Thus, it is apparent federal
due process does not prohibit the imposition of punitive
damages on a corporation just because the corporation's
leadersnip remains ignorant of the egregious acts of ics iesser
employees or agents. It is California law--not constitutional
due process--which limits corporate liability for punitive
damages to acts done, authorized, or ratified by senior
corporate officials. Accordingly, the consequences for failing
to give a "corporate responsibility® instruction likewise are
determined under California law,

Scientology offers a further argument the failure to
give this “corporate responsibility” instruction rises to the
level of a federal "due process’ violation. This argument
likewise is without merit. It treats language in Haslip
pointing out thc_'jury was adequately instructed® in that case
as if the Supreme Court had held the failure to give any

possibly relevant instruction in a punitive damages case
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automatically violates the federal "due process® clause. For
reasons explained above, while it may have been preferable for
the trial court to have given a “corporate responsibility"
instruction in the instant case, Scientology waived its right
to complain by failing to request the instruction. Moreover,
under the pleadings and evidence in this case "corporate
responsibility” was not a significant issue. Consequently, the
"jury was adequately instructed.® The instructions the Supreme
Court mentioned in Haslip were those the Alabama court
delivered advising the jurors on the purposes of punitive
damages and the criteria they were to apply in fizing the
amount of those Zamages. The trial court in the instant case
gave instructicas covering those same topics. That is the 1cs-
Haslip and the “due process® clause require.

Finally, after reviewing the total evidence offered in
this trial and the actual issues involved, we find that evea if
it were error to fail to give a "corporaste responsibility"
instruction that error was not prejudicial. (Henderson v.
Harnischfeger Corp. (1974) 12 Cal.3d 663, 670; wWilliams v. Carl
Karcher Enterprises, Inc. (1986) 182 Cal.App.3d 479, 489; see S
Witkin, Cal. Procedure (34 ed. 1985) Appeal, § 352, pp.
355-356.) There is nothing to suggest the giving of these

instructions would have substantially enhanced the chances

Scientology would have prevailed.

5. Evid + Defendant's Fi {21 Condition.

The Supreme Court noted with apparent approval Alabama
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JywCHURCH OF SCIENTOLOGY OF
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and Appellants,

v

Gerald ARMSTRONG, Defendant
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Nos. B025920, B03897S.
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Church sued former church worker
alleging he converted confidential archive
materials and disseminated materials to un-
authonzed persons, in breach of his fiducr
ary duty. Former church worker cross-
complained seeking damages for fraud, in-
wntional infliction of emoGonal distress,
libet, oreach of contract and wruous inter
ference with contract. The Superior Court,
Los Angeles County, Paul G. Breckenridge,
Jr.. and Bruce R. Geernaert, JJ., dismissed
complaint, iater settied and dismissed cross
aztien, and nedered documents returned to
the church and the records sesled. Church
appesied. The Court of Appeal, Danielson,
J., held that (1) suecessor judge's order
Jasealing ricord more than five years after
order was sesled by his predecessor ex-
ceeded judge’s authority, and (2) under sp-
plication of conditional privilege doctrine,
sufficient evidence supported finding that
church worker's conversion of cnurch aoc-
uments was justified by his reasonable be-
lief that chureh intended to cause him harm
and that he could prevent the harm only by
taking the documents.

Affirmed.

1. Appeal and Error o108

An order dismissing conversion action
with prejudice, rather than an interiocutory
order captioned ‘judgment” which ordered
that conversion plaintiffs take nothing by
thewr complaint but did not resoive cross
complaint, was the appesiable judgment in
the acton.

N7

1. Appeal and Brrer &=437(9)

Claim that opponent’s testimony was
impeached by testimoay given i other peo-
ceeding subsequent 0 judgment sppealed
from was not cognizable oa appeal
1 Judges &=32

Successor judge's order on his owy
moton vacating predecessor judge’s order
sesling court records in document conver
sion dispute between church and former
church member exceeded successor judge’s
suthority where vacating order was en-
tared long after time for reconsideration of
sealing order had expired, and no showing
was made other than that supporting mo-
tion for access to record by nonparty who
was also involved with litigation with
church. West's Ann.Cal.C.C.P. §§ 473,
1008.

4. Records &332

Persons seeking sealing cf record on
appeal had to make more particularized
showiag of ceed than 3 mere request that
their pursuit of an actioa for conversion of
confidential church documents, brought pri-
marily to protect privacy interests in the
documents converted, should not cause dis-
closure of the information they sought to
protect, without any limitaton to any par
ticular portons of voluminous record of
trial court proceedings. ;
S. Torts &27

Trover and Coaversion ®4&(1)

Sufficient evidence supported finding
that church worker’s alleged conversion of
confidential church archive materials when
worker delivered documents to his attorney
was motivated by worker's reasonable be-
lief that he and his wife were n danger
because the church was aware of what he
knew about the life of ita founder, the
of the church, and worker's dedication
the truth, and thus did not subject worker
to liability for conversion and invasion of
privacy under the conditional privilege doc-
trine.

6. Religious Societies #=81(8)
Trial e=841)
Trial court did not sbuse its discrecon
in admitting documentary and testumonisl




918

evidence coucerning higtory of church
worker's reistionship with church and
church practices I relation tq itsa members,
former members or critics, where record
\ndicated court recognized that the state
ments were admitted for the limited pur
pose of proving reasonableness of worker's
belief that church ntended to harm hm
when he converted church’'s documenta.

7. Trial e357(1)

Trial court’'s statement of decision in
church docutment conversion case merely
reflectad court’s findings on elements of
justification defense asserted by church
worker and did not result in miscarriage of

justce.

Rabinowitz, Boudin, Standard, Krin-
sky & Lieberman, Bowies & Moxon, Eric
M. Lieberman, Timothy Bowles, Kendrick
L. Moxon and Michsel Lee Hertzberg, for
plainriffe and anpellants.

Gerald Armstrong, [n Pro. Per.

Taby L. Plavin, Pasui Morantz and Mi
chael L. Wsliton, for defendant and respon-
dent.

Lawrence Wollersheirn, dtnicus curise, on
behalf of respondent.

DANIELSON. Associats Juatice.

In consolidated appeals, the Church of
Scientology (the Church) and Mary Sue
Hubbard (hereafter collectively ‘“‘plain-
uffs’) appeal from an order after appeal
atle judgmen? unsealing the flle in Church
of Scientology of California v. Gerald Arm-
strong (B0SAYTS), and from the judgment
entered in the case (B025920). We vacats
the order and affirm the judgment

FACTS AND PROCEDURAL HISTORY

In the underlying action, the Church
sued Armstrong, & former Church worker,
slleging he convertad to his own use conf}-
dential archive materials and disseminated
the same to unauthorized persons, thereby
breaching his fiduciary duty to the Church,

1. The “judgment” of Augum 10, 1964, is oot
included in the present record oa appeal. How-
ever, it 1s included 1n the petitioa of planuffs
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which sought return of the documenty, g,
junetive relief aguinst further i
ton of the informadon contained therey
imposition of & conswructive Trust over th,
property and any profits Armstroag might
mﬁummhhmofdnmum,u
well as damages. Mary Sue Hubbepy
(Hubbard), wife of Church founder L. Roq
Hubberd, intervened in the action, slleging
causes of action for conversion, invasion of
privacy, possession of personal property
[#c], and declaratory and injunctive relief.
Armstrong crosscomplained, seeiing dam.
ages for fraud, intentional infliction of
emotional distress. libel, breach of contrace,
and tortous interference with contract

With respect to the complaint and com-
plaint-in-intervention, the wial court found
the Church had made out s prima facie
case of conversion, breach of fiduciary
duty, and breach of confidence, and that
Mary Sue Hubbard had made out a prima
facie case of conversion and invasion of
privacy. However, the court siso deter
mined that Armstrong’s conduct was

justified, in that he bulieved the Church
threstened harm to himself and his wife,
and that he could prevent such harm by
taking and keeping the documents.

Following those determinations the court
made and entered an order, entitied “Judg-
ment,” nn August 10, 1984,! ordering and
adjudging that ‘plaintiffs take oothing by
their complaint and complaint-in-interven-
ton, and that defendant Armstrong have
and recover his costs and disbursements.
Plawntiffs filed notice of appeal from that
order.

(1] We dismissed the appeal (B005912)
because that ‘judgment”’ was not 4 final
judgment and was not appesiable; Arm-
strong’s cross-complaint had not yet been
resoived and further judicial action was
essential to the final determination of the
rights of the parties. (Lyom v. Goes (1942)
19 Cal2d 659, 670, 128 P.2d 11.)

Armstrong’s cross-action was then set-
ted and dismissed, the subject documents

and appeliants for review by our Suprems Court
of our decision (BODS912) in this case, fled
December 18, 1966,
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were ordered recurned to the Church, and
the record Was sealed by Judge Brecken-
rdge pursuant %o stipulagon of the parties.
The dismissal of Armsrong’s cross-sction
was & final determinaGon of the righta of
the parties, and constituted 3 final judg-
ment, permitting appellate review of the
court’s murlocuw?y order captioned “judg-
ment” filed August 10, 1984.

Plaintiffs then timely filed 3 new notice
of appeal (B025820), from the orders ent-
ted “Order for Return of Exhibits and
Sealed Documenta” and “Order Dismissing
Action With Prejudics,” both filed Decem-
ber 11, 1986, and from the “Judgment”’
filed August 10, 1984, stating that the ap-
peal was ‘‘only from so much of those
orders and judgment which denied dam-
ages to plaintiff and plaintff-intervenor”
on their complaints. We rule that the Or
der Dismissing Action With Prejudics is the
appeslable judgment in B025920.}

The Unsealing Ovder After Judgment
(BAR&I7S)

On October 11, 1988, Bent Corydon, wko
is & party to other litigation aguinst the
Church, moved to unseal the record in this
case for the purpose of preparing for trial
of his cuses. He sought only private disclo
sure.  Judge | seBreckenridge having re-
tured, Corydon's motion was heard by
Judge Geernaert, s ho made an order lated
November 9, 1968, which he clarified by
another order dated November 30, 1988,
~nicis Opsuwd the rewurd ot only w Cory-
don but also to the general public, thus
vacatng the eartier order made by Judge
Breckearid

On December 19, 1988, plaintifts Church
and Hubbard flled a timely notice of appeal
from those orders made after appealable
judgment. That sppeal, B03897S, is the
other of the current consolidated appeals.

3 We laster granted the motion of sppellant
Church to desm thd' record oa appesl (n
B005912 to be the record on appeal in 5025920,
which is one of the current coasoliidated ap
peals: we also take judicial notce of the entire
record in BOOS9L2. the reporiary’
transcnipe, the sppendices of the partes oa ap
peal, and the partes' briefs ia cass Neo. B003912
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Ou December 22, 1988, Division Four of
this court issued an order staying Judge
Geernaert's orders (1) unsealing the record
and (2) denying a motion for recoasiders-
Gon of the unsealing order, %0 the extent
those orders unsesled the record as o the
geners! public and permitted review by any
person other than Corydon and his counsel
of record. Om December 29, 1988, Divigion
Four modified this stay order by adding %
it & protactive order prohibiting Corydon
and his counse! from disseminating copies
of or disclosing the content of sny doc
uments found in the file to the public or
any third party, except to the extent neces-
sary t litigate the actions to which Cory-
don and the Church were parties. Corydon
and his counsel were also required %o make
good faith efforts in Corydoa's litigation to
submit under seal any documents they
found in the flle of this case.

Ou this appeal, Corydon argues in favor

of the trial court's order unsealing the
--record, a8 he wishes 0 be free of the

protective orders contained in the modified
stay order issued by Division Four.

The “Judgment” of August 10, 198
(B025520)

(2] Armstrong’s taking of the doc
uments is undisputed. The evideace relst-
ing to his claim of justifieation, which was
found credible by the trial court’ estab
lished that Armstrong was a dedicated
member of the Church for a period of
tweive years. For ten of those years, he
was a member of the Sea Crgan.zaton, an
elite group of Scientologists working di-
rectly under Church founder L. Ron Hub-
bard. In 1979, Armstrong became a jart
of L. Ron Hubbard's “Housebold Unit” at
Gilman Hot Springs, California.

In January 1960, fearing s raid by law
enforcement agencies, Hubbard's repre-
sentatives ordered the shredding of all doc-

are part of the record oo appsal in B023920.
The parties have aleo flled brwefs in BO25928.

3. Plintiffs’ coatenton that certain testimoay
was impsached by tssimony given in other pro-
cesdings subssquent to the judgment beruin s
of courss. oot cognizable oa this appeal
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umentw showing that Hubberd controlled
Scientology orgaldizations, finances, persoo-
nel, or the rty at Gilman Hot
Springs. [n 8 two-week period. spprox-
mately ooe million pages were shredded
pursuant to this order.

In the course of the inspection of doc
uments for potential ghredding, Armstrong
reviewed a box containing Hubbard's early
personal letters, diames, and other writ-
ings, which Armstrong preserved.

Thereafter, Armstrong pettioned for
permission o conduct research for 8
planned biography of Hubbard, using his
discovery of the boxed materials. Hubbard
approved the pettion, and Armstrong, who
had discovered and preserved spproximate
ly 16 more boxes of similar materials, be-
came the Senior Personal Relations Officer
Researcher. He subsequently moved the
matenals to the Church of Scientology Ce-
dars Compiex in Los Angeles.

Hubbard seiected one Omar Garrison 0
wrte his biography. Armstrong became
Garmson’'s research assistant, copying doc
uments and delivering the copies %0 him,
wraveling with him, arranging interviews
for him, and generslly consulting with him
avout the project. Armstreng also con-
ducted a geneslogical study of Hubbard's
family, and organized the matarials he had
gathered into bound volumes for Garrison's
use, retaning a copy for the Church ar-
chives. The number of documents ob
tained by Armstrong uitimately reached
500.000 to 600,000. Within & week after
enmmencing the biography project, Arm-
swrong and Garrison began to note discrep-
ancies between the information set forth in
the documents and representations prev
ously made concerning Hubbard Then
Armstoag was summoned to Gilman Hot
Springs, where he was ordered to undergo
8 “‘security check” consisting of interrogs-
ton while connectad %0 a crude lie-detactor
calied an E-meter, to detarmine what mate-
rials he had delivered t0 Garrison and to
meet charges that he was speaking out
against Hubbard.

In November 1981, Armstrong wrots s
report urging the importance of ensuring
the accuracy of all materials published con-
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cerning L. Roa Hubbard and relating o3
amples of factual maccuracies i previogs
publications. In December 1981, Amy
scrong 80d his wife left the Church, surrey
gtously moving their possessions from the
Church premises because they imew g,
persons stlampung to leave were
up, subjectad to security checks, and foread
ton'npmm'moqnommm.qm
confessions of “dlackmailable” mataria] o,
m’nodfromthoirpcmmm.,udm
inating documents, and they were afrad
t.hnt.bcy'oujdb‘foreodtodomun..
Before leaving, Armstrong and his wif,
copied 8 number of documents which he
delivered to Garrison for his work on the
Hubbard biography. After leaving, Arm.
strong cooperasted with his successor, g
sisting him in locating documents and other
items.
JperCommencing in February 1982 the
international Church of Scientology issued
s senies of “suppressive person declares” i
effect labelling Armstrong an enemy of the
Church and charging that he had taken an
unauthorized leave, was spreading destrue
tive rumors sbout senior Church officiais,
and secretly planned to leave the Church
These “declares” subjected Armstrong t
the “Fair Game Doctrine” of the Chureh,
which permits a suppressive person 0 be
“tricked, sued or lied to or destroyed ...
(or] deprived of property or injured by any’
means by any Scientologist. ..."

At around the same time, the Church
confiscated photographs of Hubbard and
others that Armstrong had arranged to sell
o one Virgil Wilhite. When Armstrong
met with Church members and demanded
the return of the photographs, he was or
dered from the Church property and told %o
get an attorney. Thereafter, he received s
letter from Church counsel threstening him
with & lawsuit In earty May 1962, be
became aware of private investigators
watching his house and following him.

These events caused Armstrong to fear
that his life and that of his wife were
danger, and that he would be made the
target of costly and harsssing lawsui.
The author, Garrison, feared that his home
would be burglarized by Church personnel

NLIL
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seeking to rethieve the documents n his
possession.

For these reasons, Armstrong took 3
number of documents from Garrison and
sent them to his attormey.

Following commencement of the instant
acton, Armstrong was pushed or shoved
by one of the Church’'s invesugators. Ins
later incident his eilbow was struck by an
investigator's vehicle; still later, the same
invesugator pulled in froot of Armstrong
on 8 freeway and slammed on his brakes.
This investigator's vehicie also crossed 3
lane line as if to push Armstrong off of the
road. Plaintffs’ posizion is that the inves-
tagators were hired solely for the purpose
of regaining the documents taken by Arm-
strong.

Trial of the complaint and the complaint.
in-intervention was by the court situng
without a jury. On August 10, 1984, the
court made its order, capuoned “Judg-
Teat.” ordering that plaing®f Church and
plaintiff in interventon Hubbard, take
nothing by their complaint and complaint.
in-intervention and that defendant Arm-
strong have and recover from each of them
his costs and disbursements.

_LowDISCUSSION

The Order L'nsealing The Record Must Be
Reversed

(3] “Although the California Publie
Records Act (Gov.Code, §§ 6250 [et seq.])
does not apply to court records (see § 6252,
subd. (1)), there can he o doubt that ecourt
records are public records, available to the
public in general ... unless s specific ex-
ception makes specific records nonpublic.
(See Craemer v. Supemor Court (1968)
285 Cal.App.2d 216, 220-222 (71 Cal.Rper.
193]....) To prevent secrecy in public af-
fairs public policy makes public records and
documents available for public inspection
by ... members of the general public. ...

(Citations.] Statutory exceptions exist [ci-
tauons), as do judiciaily created exceptions,
generally temporary in nature, exemplified
by such cases as Craemer, suprs, and
Rosato v. Supemor Court (1975) 51 Cal.
.App.3d 190 (124 Cal.Rper. 427] .. .,

which

921

invoived temporary sealing of grand jury
Tanscnpus dunng cnminal trials to protect
defendant’s nght to & fair wrial free from
adverse sdvance publicity. Clearly, 3 court
has inherent power 0 control its own
records o protect nghts of litigants defore
it, but ‘where there is no contrary statyee
or countervailing public policy, the right wo
inspect public records must be freely ak
lowed.! (Croemer. supra. 285 Cal.App.2d
at p. 222 (71 Cal.Rptr. 193) The court in
Craemer suggested that countervailing
public policy mught come into piay as a
resuit of events that tend t0 undermune
indinidual secunty, personal liberty, or pr-
vate property, or that injure the public or
the public good” (Zstate of Hearse,
(197T), 67 Cal.App.3d T77, 782-783, 138 Cal.
Rptr. 821))

“If public court business is conducted in
private, it becomes impossible to expose
corruption, incompetance, nefficiency, prej}-
udice, and favoritism. For this reason ora-
ditional Anglo-American jurisprudence dis-
trusts secrecy in judicial proceedings and
favors & policy of maximum public access
to proceedings and records of judicial ibu-
nals. Thus in SAeppard v. Mazwell (1966)
384 U.S. 333, 350 (86 S.Ct 1507, 1515, 16
L.Ed.2d 600, 613, the court said it is a vital
function of the press to subject the judicjal
process to ‘extansive public scrutiny and
criticism.’” And the California Supreme
Court has said, ‘it is a first principle that
the people have the right to know what is
done in their courts.’ (/m re SAortndge
(1893) 99 Cal. 528, 530 (34 P. 227])...)
Absent strong countervailing reasons, the
public has a legitimate interest and right of
general access to court records....” (£
tats of Hearst, supra, 87 Cal.App.3d at p.
784, 136 Cal.Rper. 821)

We are unaware of any showing made
before Judge Breckenridge, other than the
parties’ stipulation, justifying sealing by
the trial court of the record in this case.
However, inasmuch as the parties agreed
to the sealing 1n December of 1986, and no
third party intervened at that time to seek

nsidezation or review of the court's
order. the order became final long before
Corydon intervened in the action aimost
two years later.
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Is Greens v. State Farm Fire & Carval-
ty Co (1900) 224 Cal App.3d 1588, 274 Cal
Rptr. 796, the court stated at page 1588,
274 Cal.Rper. 738: ‘“The power of one
judge 0 vecate an order duly made by
another judge is limited. [n Fallon v. Su-
peror Court (1939) 33 CalApp.2d 48, 52
(90 P 2d 858] . we issued s writ of prohi-
bition resTaNIng & successor law and mo
ton judge from vacating an order of his
predecessor, stating, 'Except in the manner
prescnbed by statute a superior court may
not set aside an order regularly made.’ In
Sheldon v. Superior Court (1941) 42 Cal
App.2d 406, 408 [108 P.2d 945] ... the
Court of Appesl, Second Appeilats District
annulled the order of one probate judge
which vacated the previously made order of
another probate judge sppointing an admin-
istrator, stating ‘that & valid order made &=
parte may be vacated only after s showing
of cause for the making of the latter order,
that is, that in the making of the original
order there was (i) inadvertence, (2) mus-
take, or (3) fraud.’ Even more on point, in
Wyoming Pacific Onl Co. v. Preston (1958)
30 Cal.2d 736, 739 7320 P.2d 189) ... the
California Supreme Court reversed the or
der of a second judge dismissing an acuon
under f9rmmer {Code of Civil Procedure] cec-
ton 58la for failure to make service of
process within three years, after s first
;udge had found as a fact that the affected
defendant was coacealing humself to avoid
service of process, quoting SAeldon. [Cita-
uon.]” (Fn. omitted.)

[n Greene, supra, Alameds County Su-
perior Court Judge Donald MeCullum is-

Ovrder
only for uss ia privess
Church; this court's order, which )
1o use the informasion he obtwains oaly in

out unnecsssanly invading appeilants’ privacy.®
Pursuant 10 the say order ussued by Divisioa
Four. Corydoa has had the demired access since
Decamber 22, 1988, and the ssus s mOOK a8 0
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trial within the spplicadie fiveyear lmey,
ton period (Code Civ.Proc. § 583, sung
(b)).nndomnddthodudlimfwbﬂn(.‘
those cases w0 trial. Thereafer, Judge
Richard Bartalini, t0 whom the cagq vae
assigned for triel, dismissed the action, o
motion of the defendants, for failure
bring it o wial within five years. Ty,
court stated, “[D]efendants were, in effeey,
asking Judge Barulini to focus on the pap
teular facts of the case and. in light of
those facts, to rethink Judge McCullum'g
order and 0 see whether he agreed with it,
No statutory authority exists for such 4
request, and Judge Bartalini erred in grane.
ing it [Citations.] Genersl order 3.39
could ‘not be set aside simply because “the
court coocludes differently than it has upoa
ita first decision.” ' [Citations.]” (Greens
v. State Farm FNire & Casualty Co., o
pra. 24 Cal.App.3d at p. 1589, 274 Cal
Rpu. 736.)

[a vur case, Corydon intarvened in the
acton between plainuffs and Armstrong,
seeking access to the sealed record for the
limised purpose of preparing hic sw= 2503
involving the Church. Judge Geernsert, on
his own moton, vacated Judge Brecken-
idge's order aaciing the record. Tha toe

d loag since expired for reconsidens.
toa of Judge Brecksnridge's order (Code
Civ.Proe., § 1008), or relisf therefrom pur
suant 0 Code of Civii Procedure secuon
473, and the parties had the right to relv on
the sealing order. No showing was made
other than that supporting Corydon's mo-
tion for sccess to the record.' We hold
Indoe Geernaert exceaded his aithemry 'n
vacating Judge Breckenridge's order seal
ing the record.®
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law gxcludes any evidence of a defendant's wealth even in
punitive damages cases. Thus, “the fact finder must be guided
by more than ¥he defendant's net worth. Alabama plaintiffs do
not enjoy a windfall because they have the good fortune to have
a defendant with a deep pocket." (Id. at p. 22.)

For good reason, Scientology does not ;laim the
California punitive damages process violates due process
because it permitted--and now mandates--evidence of a
defendant's financial condition in all punitive damages cases.
(Adams v. Murakami (1991) 54 Cal.34 105.)\ As our Supreme Court
has pointed out, the defendant's financial condition is an
essential limitation on the jury's discretion in this state. “
The jury is instructed it may only award punitive damages
which, taking aocount of the defendant's financial condition,
are enough to punish and deter but not so high as to impair the
defendant's ability to centinue functioning. We do not te§d
the United States Supreme Court opinion in Haslip to suggest a
state punitive damages procedure which admits evidence of
financial condition for this purpose and with these limiting

instructions denies due process to defendants.

C. Raview of Punitive Damages at the Trial Court
Lavel.

In Alabama, the posttrial review of punitive damages
awards at the trial court level requires the trial judge to
scrutinize the amount of those awards for possible
"excessiveness.” The criteria the Alabama Supreme Court has

set forth to guide this trial court review include “culpability

cSsl FREUD
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of the defendant's conduct,® °desirability of discouraging
others from similar conduct,® and “*impact on the parties."
Califérnia law likewise provides for trial court review
of the possible excessiveness of punitive damage awards. The
criteria guiding this review, however, are more precise in many
ways than those the United States Supreme Court found
“meaningful and adequate” in Haslip. As the California Supreme
Court listed them in Neal v. Farmers Ins, Exchange, (1978) 21
Cal.3d 910, and as reemphasized in Adams v. Murakami, supra.

154 Cal.3d4. 105, these criteria fall in three main
Categories--first, the relative egregiousness of the
defendant's condﬁct, as measured by the consequences of its
acts, second, whether the punitive damages award bears a
reasonable relat&onship to the plaintiff's injury, and third.
whether the punitive damages award bears a reasonable
relationship to the defendant's financial condition--enough to
punish and deter the egregious conduct, but not so much as to
destroy the defendant. Nearly all of the individual factors
the Alabama ccurts amploy are subsumed under one or the c._her
cof the main categories the California courts use.

There is a slight difference between California and
Alabama in the procedure required of trial courts after they
have completed their review of a punitive damage award.

According to Haslip, Alabama requires trial judges to state

csl FEOL
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their findings and reasoning on the record, whether they
aggirm, modify or reverse the award. (11l S.Ct. at p. 1044.)
California has(not had such a requirement, although trial
judges frequently do so on their own.

Scientology complains the trial judge in this case
denied its lengthy new trial and JNOV motions by filing a
simple minute order noting those motions were “denied." Among
other things, these posttrial motions raised punitive damage
issues. Scientology seizes upon language in Haslip to the
effect Alabama trial courts reflect "on the record®” the reasons
£or refusing to interfere with a jury's punitive damage award.
It interprets this to be a federal "due process” requirement -
and argues the trial court's failure to give a detailed accoun-
of its reasoning"on the record” denied Scientology its
constitutional right.

We first observe that at no place in Haslip did the.
Supreme Court suggest a state punitive damages procedure had :»>
match the Alabama procedure in each and avery aspect if it were
to satisfy federal due process requirements. (See fn. 3,
S.u223.) It neither said nor implied it was essential every
state require trial judges to state their reasons on the record.

Indeed the Supreme Court seemed to place far more
importance on the existence of a set of criteria the trial
court is to apply in judging whether the jury's verdict was

excessive than whether the trial court places its reasoning cn

the record. After mentioning the fact Alabama requires judges
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to reflect their reasons on the record and then listing the
criterid they are to apply in evaluating punitive damage
awards, the Supreme Court emphasizes: “(This) test ensures
meaningful and adequate review by the trial court whenever a
jury has fixed the punitive damages.* (1l1ll S.gt. at p. 1044,
italics added.)

In the instant case, the trial court patiently
entertained a lengthy hearing on the new trial and JNOV motions
which took several hours spread over several days. The judge
fully heard Scientology's presentation challenging the punitive
damages award. These arguments addressed the criteria
California law e;tablishes for evaluating the propriety and
amount of _1ese awards. A full transcript exists of tne
arguments made Jnd the evidence relevant to evaluating the
prcopriety and amount of punitive damages.f/ Thus the record is
cemplece and sufficient for this court on appeal to review: tne’

jury verdict on punitive damages and the trial court's

£/ The posttrial hearing assumes special importance in

Alazama. Unlike California, some ¢4 the facts essenti:l *-¢
meaningful review of the punitive damages award do not appear :in
the trial record. In particular, Alabama law does noct permit
either party to introduce any evidence of the defendant's
financial condition at the trial itself. In contrast,
California has always allowed such evidence and now requires itc.
(Adams v. Murakami, supra, 54 Cal.3d 105.) Trial courts in
Alabama accept this sort of evidence for the first time at the
posttrial hearing on excessiveness of the punitive damage

award. Thus, it is only the evidence introduced at this
posttrial hearing which allows Alabama's trial and appellate
courts to conduct a "meaningful review” of whether the damages
awarded bear a reasonable relation to defendant's conduct and
financial resources.
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disposition of Scientology's claim those damages were
excessive. The fact the trial court found it unnecessary to set
forth its reasoning on the record only means the court deviated
in this one detail from the procedure Alabama apparently
follows. It does not mean Scientology was denled a "meaningful
and adequate review® of the punitive damage award by the trial
court or that it was denied due process.

The record produced in the trial court was more than
ample for purposes cf that court's consideration of the punitive
damage award and for appellate review by this court. We would
mave gairned little had it reflacted tha trial court's reasoninq.‘h
Indeed that record was sufficient for this court to determine |
the punitive damjges award should be reduced. (See p. 3, supra.)

Tre trial court herz 3id not violate California law Ly
failing to place its reasoning on the roéord nor does California
taw run afoul of the Constitution by tai}inq to require :hi;
carticular procedural step. This is not to say it would not te
a preferable practice for trial judges to do so. It is merely
to ccnclude the failure to make a record of the reasoning bekhind
the trial court's ruling does not deny the parties of due
process under the U.S. constitution. Nor does it constitute
reversible error under California law.

There is empirical evidence trial court review in
California is *"meaningful and adequate® which was not available

or at least not mentioned by the Supreme Court in its evaluaticn

of the Alabama process. The high court found trial court review
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of punitive damaggs in Alabama to be "meaningful and adequate-
without citing any specific examples where trial courts in that
state actually had reversed or reduced punitive damages awards.
(The high court, on the other hand, specifically mentioned cases
where such awards had been reduced at the appellate level.)
(111 S.Ct. at p. 53.) By way of contrast, the tables
incorporated in Devlin v. Kearny Mesa AMC/Jeep Renault. Inc..
supra, 155 Cal.App.3d 381 and the appendix to this opinion
document numerous cases in which California trial courts have
reduced punitive damages awards, a fact which reinforces our
finding trial court review of punitive daﬁaqos awards in
California is at.least as "meaningful and adequate® as is true -
in Alabama. |
This conclusion is bolstered further by a recent Rand
Corporation scudy of posttrial reductions of jury awards in
selected California and Illinois courts.l/ (Shanley and ’
Peterson, Pcsttrial Adiustments to Jury Awards (Rand Insti;ute'

for Civil Justice (1987).) The study revealed verdicts which

1/ The study was based on data from three jurisdictions--Cook
County, Illinois, San Francisco County, California, and the ring
of counties surrounding it, and "all California counties greater
than 150,000 in population but outside the largest metropolitan
areas.” (Shanley and Peterson, Posttrial Adjustments to Jury
Awards, (Rand Institute for Civil Justice, 1987) at p. 3., £n.
15.) (Despite their size, the latter category included cities
as large as Sacramento and Bakersfield.) Although the study
included a non-California jurisdiction, the authors report
“(rlesults appear to vary little across the three locations in
the study.” (Id. at p. ix.) Consequently, the findings .
discussed in this opinion represent valid evidence of what is
happening in this state.
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include punitive‘damaqe awards are reduced over twice as much
on average as those limited to compensatory damages--by 43
percent in tA;se with punitive damages versus 18 percent in
those without. (]Id. at pp. 38-39.)8/ Furthermore, courts
reduce damage awards far more drastically than they are throug
posttrial settlements--by 54 percent on average compared to 33
percent. (ld. at pp. 43-46.) The study further found “[(m]ore
of those cases [(in which courts reduced damage awards] resulte
from motions to the trial court than from the appeals process.
(Id. at p. 45.) Thus, this empirical data supplies strong
evidence California trial courts afford "meaningful and
adequate” revie; of punitive damages awards in practice as wel

as theory.

8/ "In the 165 cases where punitive damages constituted a part
2€ the total award, final payments were only .57 of the %aotal.
In contrast, when only compensatory damages were involved,' fin:
payments were .82 of the total....This result is not just a
function of the larger award size of punitive damage cases, bu:
holds for all cases with verdicts greater than $100,000. ...
(Flor cases with verdicts between $100,000 and $599,000, those
wizh gunitive damages paid an average proportion of .61 [(a
teduction of 39 percent), while those without such damages pa:.:
an average proportion of .86 (a reduction of 14 percent]. For
cases exceeding $1 million, the difference is about the same.
With punitive damages the payout rate was .55 [a reduction of i
percent), while without punitive damages the payout was .76 [a
reduction of 24 percent]. (Shanley and Peterson, Posttrial
Adjustments to Jury Awards, supra, at p. 38.)

These findings are corroborated by another Rand study whi:
was confined to punitive damage cases in San Francisco,
California, and Cook County, Illinois. That study reported
punitive damages were reduced an average S0 percent in the
sample it covered from the 13979 - 1983 period. (Peterson, Sarc-
and Shanley, Punitive Damages: Empirical Findings (Rand
Institute for Civil Justice (1987).)
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D. Review of Punitive Damages at Appellate Leve].

The United States Supreme Court also emphasized the
Alabama Supreme Court conducted its own review of the possible
excessiveness of the punitive damage award. California
likewise provides one and sometimes two levels of appellate
review of these awards. )

By the time of its review of the Haslip award the list
of criteria the Alabama high court applied had been refined to
include the "relationship between the punitive damages award
and the harm likely to result from the defendant's conduct as
well as the harm that actually has occurred,” “degree of
reprehensibility” and “duracion” of that conduct, “defendant'’s
awareness” or °"concealment” of the conduct, "existence and
frequency of past conduct,” “profitability to the defendant of
the wrongful conduct and the desirability of removing that
profit and of having the defendant also sustain a loss,” {
defendant's "financial position,” "all costs of litigation,"
and "imposition of criminal sanctions® or "other civil
awards... for the same conduct ... these also to be taken in
mitigation.” (111 S.Ct. at p. 1045.)

Most but not all of the above criteria are subsumed in
the three major categories of criteria California appellate
courts as well as trial courts apply in reviewing punitive

damages awards. The United States Supreme Court did not hold

or imply that each and every one of the criteria the Alabama

Supreme Court now applies is essential to due process. It
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merely held this particular set of criteria was sufficient to
satisfy due process, not that another set would fail to do $0.
The naticn's high court emphasized Alabama's appellate review
“ensures that punitive damages awards are not grossly out of
proportion to the severity of the offense and have some
understandable relationship to compensatory damages
Alabama plaintiffs do not enjoy & windfall because they have
the good fortune to have a defendant with a deep pocket....
(¥] The standards provide for a rational relationship in
determining whether a particular award is greater than
reasonably necessary to punish and deter." (111 S.Ct. at pp.
1045-1046.) ' =
Scientclogy complains tha California criteria d: ra-
specifically highlight two factors it deems important--"impact
on innocent third parties,” and "punitive damage awards imposed
in prior cases for the same cocnduct.® RKothing in dasliip
suggests these two particular factors are essential to the
constitutionality of a formula for reviewing punitive damage
awards. But it is worthwhile to note both of them can be
supsumed under the existing California formula and its overall
goal of producing an award that is sufficient to punish and
deter harmful conduct but not so severe it destroys the
defendant. Evidence of prior punitive damage awards for the
same conduct or the impact on "innocent third parties*® both

bear on that ultimate question and would be admissible under

one or the other of the three major categories.
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What the'United States Supreme Court concluded about
the purpose and effect of appellate review of punitive damages
awards in Alag:ma is equally true in California. Our high
court has emphasized and reemphasized both trial and appellate
courts should scrutinize these awards to ensure the amount is
not beyond that required to punish and deter the offending
conduct. The United States Supreme Court found appellate
review in Alabama had "real effect" primarily because it could
point to two cases in which the Alabama Supreme Court had
reduced punitive damage awards. A survey -of California
appellate decisions reveals many reversals and reductions of
punitive damages'even in cases where the trial court had <+
refused to interfere with the jury's verdict. '
(See appendix, infra, and Devlin v. Kearny Mesa AMC/Jeep
Renault., Inc,., supra, 155 Cal.App.3d at pp. 393-396.)

Scientology complains about the standard of review =
this court and other California courts aéply under California
law--the traditional "passion and prejudice” standard.
Siienlology equataes CTalifornia's “"passion and prejudice”
standard with the Vermont and Mississippi standards which the

Haslip opinion noted had warranted expressions of “"concern”

from individual Justices in other opinions. (Pacific Mutual
Life Ins., Co, v. Haslip., supra, 111 S.Ct. at p. 1045, fn. 10,
citing Browning-Ferris Industries of Vermont, Inc. v. Kelgo
Risposal, Inc, (1989) 492 U.S. 257 and Bankers Life & Casyaltv
Q2. v. Crenshaw (1988) 486 U.S. 71.)
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Setting aside the fact the Haslip court only
mentioned the Vermont and Mississippi formulations had raised
“concerns® and in no way held they violated due process,
Scientology is mizing apples and oranges in comparing
California's version of a “passion and prejudice® standard with
what exists in these two jurisdictions. Vermont allows
punitive damages to be modified or set aside only if
“manifestly and grossly excessive® while Mississippi modifies
or sets aside a punitive damages verdict only if the award
“evinces passion, biass and prejudice on the part of the jury so
as to shock the conscience.*

It is'true California uses the rubric of a
"presumption the jury acted out of passion and prejudice” to
justify setting aside or modifying jury awards of punitive
damages. But in reality, as discussed earlier, that standard
now stands for a set of specific criteria, detailed jury f
instructions, and procedures which define “passion and
preiudice” in a way which is far more precise and far less

subiective thian tie Versont and Mississippi formulations./

2/ 1t is interesting but not essential to our decision in this
case to note 3 federal appellate court has held the Mississippi
standard of review is constitutional under Haslip despite the
expressions of “concern” reflected in that opinion. Eichenseer
v. Resezve Life Ing. CO,, SuRKa, 934 F. 1377 was one of the
other cases the United States Supreme Court was holding at the
time it decided Haglip and remanded for reconsideration in the
light of Haslip. On remand the Fifth Circuit Court of Appeal
evaluated the Mississippi procedures and the specific punitive
damage award. The court upheld that award even though it was
500 times compensatory damages and even though Mississippi

(Footnote continued)
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Indeed 38 highlighted earlier, the California criteria closely
parallel--and in some respects are more precise and less
subjective--t®Xin the Alabama criteria found constitutional in
Hasiip. We find nothing in Haslip suggesting California's
version of a "presumption of passion and prejudice® standard of
review is unconstitutional. (Accord: Lg;_zglmg;_hggggiggg; v.
Las Palmas Center, supra, 235 Cal.App.3d 1220.) Accordingly,

we have no reservations about applying this standard to the

punitive damage award the jury imposed in the instant case.
E. Ihe Preponderance of the Evidence Standazd as
{ied Puniti . :

“he United States Supreme Court expressly approved
the use of a "preponderance of the evidence" standard in
deciding punitive damages issues. (Pacific Muytuyal Life Ins.

€2, v. Haslip, supra, 111 S.Ct. at p. 1046, £n. 11.)

Caiifornia law .as been amended to require the higher standard
of "clear and convincing® evidence. (Civ. Code.) However, 'at
the time of the trial in the instant case the standard was
still "preponderance of the evidence.” Yet, as the nation's

migh court held, “the lesser standard prevailing in

2/ (Continued)

courts only reverse when an award evinces passion, bias, or
prejudice sufficient to "shock the conscience." (Id.) °“As
long as there is some meaningful procedural assurance that the
amount of the award is not an impulsive reaction to the
wrongful conduct of the defendant, the award survives the
procedural protection aspect of the due process analysis....
(Id. at p. 138%.) .

csl PRl Mo
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Al,bama--‘tolsonibly satisfied from the evidence'--when
puctressed, as it is, by the procedural and substantive

¥

protections outlined above is constitutionally sufficient.®
(pacific Mutual Life Ins. Co. v. Haslip, supra, 111 S.Ct. at p.
1040, £n.11.) For reasons expressed above, California law
supplies the same "buttress® of procedural and substantive
protections, and did so at the time the instant case was tried.
Accordingly, the use of a "preponderance of the evidence
standard® in this case was constitutionally sufficient under
Haslig.
III.

Having determined California punitive damages law is
constitutional, we now agply that law to the punitive damages
award in this case. We first review the guiding principlﬁg of
~alifsrnia law on this subiect, most of which have been
menti-ned .in the course of the constitutional discussion.

A. Applying the California Criteria.

"7+ is well established that a reviewing court shou.d
examine punitive damages and, where appropriate, modify the
amount in order to do justice." (Gerard v. Ross (1988) 204
Cal.App.3d.968, 980; Allard v. Qhurch of Scientology (1976) S8
Cal.App.3d 439, 463.) In reviewing a punitive damages award,
the appellate court applies a standard similar to that used in
reviewing compensatory damages, i.e., whether, after reviewing

the entire record in the light most favorable to the judgment.

CS] FPREOD HOU
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the award was the Yesult of passion or prejudice. (See Berters
v. National General Corp. (1974) 13 Cal.3d 43, 64; Devlin v.
Kearny Mesa AMC/Jeep/Renault, Inc.. Supra., 155 Cal.App.3d at p.

388.) However, as discussed earlier the test here is more
refined, employing three factors to evaluate th propriety of
the award.

The first factor is the degree of reprehensibility of
the defendant's conduct. (Neal v. Farmers Ins. Exchange (1978)
21 Ccal.3d 910, 928.) *“"[Cllearly, different acts may be of
varying degrees of reprehensibility, and the more reprehensible
tre act, the greater the appropriate punishment, assuming all
other factors are equal.” (Ikid.)

The second factor is the relationship between cne
amount of the award and the actual harm suffered. (Ibid.:
Seeley v. Sevymour (1987) 190 Cal.App.3d 844, 867.) This
analysis ordinarily focuses upon the ratio of compensatory .
damages to punitive damages; the greater the disparity between
the two awards, the more likely the punitive damages award is
susgect. (Seaeley V. Seymour. Supta, 190 Cal.App.3d at p. 867;
see Little v. siuxxgaln;_kigg_xngﬁ_gg‘ (1977) 67 Cal.App.3d 451,
469-470.)

Finally, a reviewing court will consider the
relationship of the punitive damages to the defendant's
financial condition. (Adams v. Murakami. supra, 54 Cal.3d 105;
Neal v. Farmers Ins, Exchange, supra, 21 Cal.3d at p. 928;
2evlin v. Kearny Mesa AMC/Jeep/Renault, Ianc.. supra, 155

Ls1 FREOL MO




30.

Cal.App-34 at p. *390.) In applying this factor courts must
strike a8 proper balance between inadequate and excessive
punitive dam??b awards. “While the function of punitive damages
will not be served if the wealth of the defendant allows him to
absorb the award with little or no discomtort,~th¢ function also

will not be served by an award which is larger than necessary to
properly punish and deter.” (Davlin v. Kearney Mesa
AMC/Jeep/Renault, Inc.. supra, 155 Cal.App.3d at p. 391.)

In this case, we need not go beyond the third
factor--the ratio between punitive damages and the defendant's
firnancial condition. The evidence admitted at trial supported
the finding the appellant church had a net worth of $16 million
at the time of trial. Accepting these figures as true, the
punitive damage$ award was 150 percent of appellant’'s net
worth. Under prevailing standards established in prior
appellate cases, this ratio is clearly ezcessive. (Seeley;v. --
Seymour, supra, 190 Cal.App.3d at p. 869 [punitive damages
reversed; award was 200 percent of defendant's net worth];
Byciers v. National Enguizer. Inc. (1983) 144 Cal.App.3d 991.
1012 (punitive damages reduced; initial award was 35 percent of
defendant’'s net worth]; Egan v. Mutual of Omaha Insurance Co.
(1979) 24 Cal.3d 809, 824 [(punitive damages reversed; award was
S8 percent of defendant's net income); Allard v. Church of
Scientoloqy, supra, 58 Cal.App.3d at pp. 445-446, 453 [punitive

damages reversed; award was 40 percent of defendant's net

worth]; compare Devlin v. Kearney AMC/Jeep/Renault, .aC.. Supid.
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155 Cal.App.3d at pp. 391-392 (punitive damages affirmed where
award was 17 .5.percent of defendant's net worth]; Schomer v.
smidt (1980) 113 Cal.App.3d 828, 836-837 [punitive damages
affirmed; award was 10 percent of defendant's net worth); Dgwney
Savings & Loan Assn. v. Qnimm.ku_m._&n--(lesﬂ 189
Cal.App.3d 1072, 1100 [punitive damages affirmed; award was 7.2
percent of defendant's net income).) Accordingly, we reverse
the punitive damage award unless the plaintiff accepts a
remittitur of that judgment to $2 million.dR/

8. It Is Both Proger and Constitutional to Reduce

.An_This Case.

Scientology questions a court's authority to roduce'avx
punitive damaqes’awa:d even under a remittitur where it has
concluded the award was excessive under a °“presumption of passion
and prejudice® standard. According to Scientology, we should §§

P,

required to reverse the entire punitive damages judgment

unconditionally.

1N/ .

<’ In n.s briei on this ceconsideration of the original
judgment, Wollersheim claims Scientology's true net worth was
several times greater than $16 million. The brief argues
principally from purported revelations in other litigation
rather than the record in this case. In essence, respondent's
counsel claims Scientology spun off the majority of its assets
to related corporations in contemplation of litigation and to
put most of those assets beyond the reach of Wollersheim and
other litigants. The record in this case is insufficient to
support any such finding. Accordingly, for purposes of this
appeal we are bound by the $16 million net worth figure in
evaluating the punitive damage award. Wollersheim is not
required to accept the remittitur if he is willing to retry the
punitive damages phase of this case. In that retrial, he wouil
not be bound by the record in the first trial on the question o=
Scientology's present net worth.
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Scientology relies for this proposition on a single
decision of the United States Supreme Court, Minneapolis. etc,
Ry. v. uggulﬁ‘7193l) 283 U.S. 520, 521. There are several
grounds on which Moguin--and its holding that “no verdict can

stand which is found to be in any degree the result of
appeals to passion and prejudice®--could be distingquished.
However, that is not necessary since Maoquin is in no sense
binding on this or any other California court. Mogquin was not
announcing a rule of federal due process to gquide litigation in
state courts. Rather this case arose in a federal action tried
in state court. It sets forth a rule of federal law and is
limited in its aéplication to federal cases. Indeed the United ¥
States Supreme Court was careful to highlight the rule it was
announcing had nothing to do with the rules Minnesota courts
apply in state litigation. Accordingly, there is no merit to
Scientology's claim Moguin supersedes the many California
Supreme Court and Court of Appeal cases which have reduced
punitive damage awards rather than setting them aside after
finding those awards were esxcessive and thus “presumed t- he
the product of passion and prejudice.” (See, ¢.9., (Neal v.
Farmezs Ina. Exchange. supza, 21 Cal.3d 910; (Gerard v. Ross,
supra. 204 Cal.App.34.968, 980; Allard v. Church of
Scientology., supra., 58 Cal.App.3d at p. 453.) See also other

appellate cases in which punitive awards were reduced rather

than set aside in the appendix to this case and the earlier

chart in Revlig v. Kearney AMC/Jeep/Renault, Inc., supra. 13°
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Cal.App.34 381.) .

C. Scientology s Not Exempt From Punitive Damages for

In a final challenge, Scientology claims the First
Amendment bars the imposition of punitive damages on religious
crganizations for their "religious expressions” or, at a
minimum, the First Amendment in combination with the due
process clause requires closer scrutiny of any punitive damage
award than would be true for other persons or entities. To
support these arqgquments, Scientology cites cases actually
involving frecdo@ of speech or press not freedom of religion
but which it claims "express reservations®™ about the use of = °
punitive damages which might inhibit First Amendment activity
(iL.e., (Gertz v.'mm_wsun (1974) 418 U.S. 323; Electrical
workers v. Eoust (1979) 442 U.S. 42.) Notably, several
opinions, including one cited by Scientology, uphold punitive
damage awards in private defamation actions. (Gertz v. Robert
Welch, suprca: 418 U.S. 323; Dun & Bradstreet v. Greenmoss
Bui.lars, Inc. {198%) 472 U.S. 749; Curtiss Publishing Co. v.
Butts (1967) 388 U.S. 130.)

The first of Scientology's arguments ignores the fact
this court found the patterns of activities which justified
punitive damages in this case were either found not to qualify
as "religious expression” at all (i.e., "fair game"®)
(Wollersheim v. Church of Scientology, supra, 212 Cal.App.3d at

pp. 891-899) or were found not to be constitutionally

col FROD
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protectcd because forced on participants like Wollersheim
rnrough emotional, economic and physical coercion (i.e.,
~auditing,” 'dfsconnect.') (Id4. at pp. 891-899.) Thus, the
imposition of punitive damages for this conduct does not
impinge on constituticnally protected religious expression. It
only punishes and deters reprehensible activities which visit
serious harm on others in society. Under California law,
punitive damages could be imposed on other individuals and
entities which engaged in this conduct. Therefore, such
damages can be imposed on those who claim to have done *~hese
constitutionally unprotected actions out of religious
motivation. (Employment Div, Dept, of Human Res, of Oregon v.

cmiss, supra. 494 U.S. 872.)

The "heightened scrutiny® argument merely resurrects
the contention and many of the authorities Scientology
marshalied in support of its earlier position the court must
closely scrutinize liability claims based on actions which may
sonstitute "religious expression.® Once again, the cases cited
invo.ve freedom of speech not free exercise of religion (i.e.,
Young v. American Mini Theatres (1976) 427 U.S. 50; New York
T.mes Co, v. United States (1971) 403 U.S. 713; Speiser v.
Randall (19%8) 357 U.S. S13.) Moreover, these cases focus on
the process the court uses in determining whether the speech
involved qualifies for constitutional protection at all, not

whether it warrants a punitive damage award.

Nonetheless, setting these problems aside, the




3s.

fundamentsl problem with Scientology's argument is that we
already have applied this “"heightened scrutiny® to the
activities for which Scientology claims constitutional
protection. We found those activities did not qualify as
“voluntary religiocus expression® or in some ingtances did not
qualify as "religious expression” at all. (See Wollersheim v.
Church of Scientology., supra, 212 Cal.App.3d at pp. 891-899.)
We already subjected these activities to "heightened scrutiny"
and found them to lack consctitutional protection under the free
exercise of religion clause. Consequently, there is no reason
t2 subject them t> another round cf "heightened scrutiny” in
order to determiﬁe whether they are immune from punitive
damages. The reason for "heightened scrutiny"” of the punitive '
damage award evaporated with the finding the acts themselves
were not constitutionally protected.

Alternatively, even if we follow Scientology's requesc-
and subject the punitive damage award ir this case to
“heightened scrutiny®” we arrive at the same conclusion as when
we s:hjected the acts themselves to "heightened scrutiny."”
There is a compelling state interest in punishing and deterring
this constitutionally unprotected, harmful conduct just as
there is a compelling state interest in compensating the

victims.
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: DISPOSITION

The judgment is reversed as to the cause of action for
negligent infliction of emotional injury. The judgment as to
the cause of action for intentional infliction of emotional
injury is affirmed with the exception the comp;nsaccry damage
award and the punitive damage award are set aside, unless the
plaintiff agrees to a remittitur reducing the compensatory
damages to $500,000 and the punitive damages to $2 million.
Each party to bear its own costs on appea;.

CERTIFIED FOR PUBLICATION

JOHNSON, J.

We concur:

LILLIE, P.J. '

WOODS (Fred), J.

Cal FEOD




APPENDI X

WOLLERSHEIM v. CHURCH OF SCIENTOLOGY

<0

FEIN

]

]




CASE

Nelsgn v.
Gaupt, (19681)

COMPENSA -
TORY

DAMAGES

$450, 000

125 Ca}.App.ld

623

Chodoa v-
Ingurance
Co, of B,
Amgrica
(1981)

126 Cal.App.
34 86

Belig v.
Allstate
los, Co.
(1984)

154 Ca..App.
34 688

Goshgarian
v. George
(1984)

161 Cal.App.
34 1214

Hobbha v.
Bateman
Eichler.
Hill.
Richards.
ingc, (1985)

164 Cal.App-

g 114

$5.146.71

$500, 000
against
Dl
$500,000
against
Dl awd D2

$714.29

896,000
against
D1 and
b2

ORIGINAL
PUNITIVE
DAMAGES

$1.5 mi}

$200,000

$3 Mil.
against
Dl

$15,000

$220,000
against
()]

RELATIONSHIP
Or PUNITIVE
DAMAGES TO
WEALTH OF
DEFENDANT

Wo wealth
data

.08N met
profit
.01\ net
worth

Less than
one-half
week's
earaings

10.7% net
worth

1N net
worth

TRIAL COURT
RULING ON
NEW TRIAL
MOTION

Deanie

Grauted
(Unless joint
and several
compensatory
remitted to
$50,000.)

Denied

RELATIONSHIP
OF PUNITIVE
DAMAGES TO
WEALTH OF
PEFENDANT

No wealth
data

.08\ net
profit
.01\ net
wocth

Less than
one-halt
week's
esrnings

10.7% net
worth

I\ net
worth

APPELLATE
COURT
DECISION

{RE DAMAGED)

Afflrmed

A firmed

At firmed

AMfirmed

FINAL
RELATIONSHIE
OF PUNITIVE
DAMAGES TO
WEALTH OF
DEFENDANT

No wealth
data

.08\ net
profit
.01\ net
worth

l.ess than
one -halt
week's
earnings

5.4\ net

Compensatory worth

damages .
Punitives
reversed.

(Unless remitted to $7.500.)

Affirmed

1\ met
worth

FINAL RATIO
OF PUNITIVE
DAMAGES TO
COMPENSATORY
DAMAGES

3.3 t0 1

40 to 1

5.5 to 1

10.5 to 1

2.3 to 1



CASE

Sprague v.
Equifax.
Inc, (1905)
166 Cal.App.
3a 1012

Greentield
v. Spectrum
investimeant
Corp. (1985)
174 Cal.App.
3a 111

Wesy v.
Johnson &
Johason
Producty.
lac. (198%)
174 Cal.App.
3a 81

Campbell
v. MeCluxe
(1986) 182
Cal.App.ld
806

COMPENSA -
TORY
DAMAGES

$100,000

$350,000
against D1
and D2

$500, 000

si1e1,
291.1)

RELATIONSHIP
OF PUNITIVE
DAMAGES TO
WEALTH OF

DEFENDANT

ORIGINAL
PUNITIVE
DAMAGES

$S Mil.
data

$400,000
sqgaiast

$42.500
sgaimst
D2

$10 Mil,
worth

$99,
393.19

(To be
reduced

to $1,000
if paid by
deadline.)

data

No wealth

D2 earned
$2,000/m0.
Dl and owned
sutomobile

-44N\ net

No wealth

TRIAL COUNT
RULING ON
NEW TRIAL
HOTLONW

Denied

(Condit ional
upon reduction
in punitives
to $1 Mil.)

Granted
(Unless com-
pensatory re-
duced to
$150,000; pun-
itives against
Dl reduced to
$200,000; pun-
itives against
D2 reduced to
$15.0006.)

Granted
(Unless com-
pensatory
damages re-
mitted to
$100,000 and
puaitives to
$k Mil.)

None

RELATIONSHEE

OF PUNITIVE
DAMAGES TO
WEALTH OF
DEFLNDANT

No wealth
data

D2 carned
$2.000/m0 .
and owned
autoumobile

.04\ net
worth

No wealth
data

APPELLATE
COURT
DECISION

{RE DAMAGES)

Aft irmed

Reinstated
original
judgment s

Affirmed

Affirmed

P INAL
KELATIONSHEP
OF PUNITIVE
DAMAGES TO
WEALTH OF
DEFENDANT

No wealth
data

D2 earmed
$2,000/m0. ,
and owmed
automobile

.04\ net
worth

Mo wealth
daata

FINAL KRATI
OF PUNITIA
DAMAGES T
COMPENSAT(
DAMAGES

10 to 1
(1f remit
accepted.

Dl:
D2:

1.1 t¢
212 e

10 to 1

.55 to |}
(1£f deadlin
met, .01 to
1.)



COMPENSA -
TORY
DAMAGES

ORIGINAL
PUNITIVE

CASE DAMAGES

Greenup v. $338,000 $338,000
Rodmpn
(1986)
42 Cal.3d

822

Barragan $1 Mil. $2 Mil.
v. Banco

BCH (1986)

188 Cal.App.

34 28)

$152,
983.43

Downey S6L $5 Mil.
A3sa, v.
Ohio
Caaunltry Ina.
Co. (1987)
189 Cal.App.-
14 1072

RELATIONSHIP

OF PUNITIVE TRIAL COURT
DAMAGES TO RULING OM
WEALTH OF NEW TRIAL
DEFENDANT MOTION

Mo weslth None

data

No wealth None

data

1.9\ net Denied
worth; 1N

net worth of

parent co.

16.7N\ net

annual income;

.64\ net an-
nual iancome of
parent co.; -
7.14N average

net annual income

" RELAT; ONSHIP

OF PUNITIVE
DAMAGES TO
WEALTH OF
DEFENDANT

No weslth
data

No wealth
data

{Same as
column 3)

FINAL

RELATIONSHIP FINAL RATIO
APPELLATE OF PUNITIVE OF PUNITIVE
COURT DAMAGES TO DAMAGES TO
DECISION WEALTH OF COMPENSATOR
(RE_DAMAGES) DEFENDANT DAMAGES
Cct. of No wealth 6.7 to 1
Appesl affd. dates
Supreme CL.
revd. and
reduced com-
gensatory b
damag>s .
to $15.000
and punitives
to $100.000. (Unless
D files ameaded complaint.)
Modified . _
compensa-
satoiy damages
to $500,000;
1eversed pun-
itives and re-
manded to dater-
sine defendant's
net worth
Affirmed (Same as 33 to 1

columa 3)
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RELATIONSHIP RELATIONSHIP RELATIONSHIP  FINAL RATIO
OF PUNITIVE TRIAL COURT OF PUNITIVE APPELLATE OF PUNITIVE OF PUNITIVE
COMPENSA- ORIGINAL DAMAGES TO RULING ON DAMAGES TO COURT DAMAGES TO DAMAGES TO
TORY PUNITIVE WEALTH OF NEW TRIAL WEALTH OF DECISION WEALTH OF COMPENSATORY
CASE DAMAGES DAMAGES DEFENDANT MOTION DEFENDANT (RE DAMAGES) DEFENDANT DAMAGES
DeTomase v. §$265,000 $300,000 No wealth Granted No wealth Ct. of No wealth o
Pan, Am, data (Unless remit- data Appeal affd. data
Wor Ad tur of and rein-
Airways, Inc. $358,39) stated
(1987) 43 ' accepted.) original
Cal.la 517 judgment.
~ . Supreme Ct. .
IJ_-' reversed.
— (Tort action
preempted by Federal
) Railway Labor Act;
Rl breach of warraaty; cause of
|j action remanded for new trial.)
I
Seecley v. $200,000 $2.66 200N net Denied 200N net Reversed . o
= Seymour joint and Mild. worth worth compensa-
';_' (1987) several against tory and
~ 190 Cal. among S D1 and puni -
b 34 044 defendants damages a:
l"E! excessive
[, Palmer v. $29,500 $150,000 No wealth Denied No wealth Pumi - No wealth o
.0 Ted Stevens data data tive data
L Hoada damages
.4 (1987) reversed Lecause
193 Cal.App. evidence of
3d 530 actual damages
improperly excluded
Castalc Clay $529.000 $200,000 No wealth No wealth Alfirmed No wealth .38 to 1
Hanuf. Co, v. data data data
Gua _Pedes A
(1987) 195 ’
Cal . App.34d
444




COMPENSA -
TORY

CASE DAMAGES

Gerard v- 88,200

Rosa (1988) against

204 Cal.App. D1 and

34 968 D2

Gagoon V. $70,000

CoplLigental

Casvalty

Co. (1909)

211 Cal.App.

34 1598

¥Wollexrsheim 85 Mil.
v. Chutch

of

Scieatology

of Calitoxmia

(1989)

212 Cal.App.

34 072

RELATIONSHIP
OF PUNITIVE

ORIGINAL DAMAGES TO

PUNITIVE WEALTH OF

DAMAGES  DEFENDANT

$50.000 70N\ gross

agaiast iacome of

[ ¥ P, 118

$100.000 wmet worth

sgaiast of D1,

D2 100\ mat

! worth of D2

111\ to 67N
asaual met

income of D2

$2.5 Mil. Mo wealth
data

$25 Mil. 156N\ pet

worth

TRIAL COURT
RULING ON
NEW TRIAL
MOTION

Granted
unless puni-
tives against
Dl remitted
to $25.000

Denied

L]

RELATIONSHIP
OF PUNITIVE
DAMAGES TO
WEALTH OF
REFENDANT

$.6% net
worth of D1
35N\ gross
iacome of
of D1

100N net
worth of D2
1118 -

. 67N anousl

APPELLATE
COURT
DECISION
(RE_DAMAGES)

Reduced
punitives
against
D2 to
$1,000

net income of D2

No wealth
data

156N net
wosLh

Compensa-
tory and
and puni -
damages

reversed

FINAL
RELATIONSHIP

OF PUNITIVE

DAMAGES TO
WEALTH OF
DEFENDANT

5.6\ net
worth of D1
35N gross
income of D1
1\ met worth
of D2

1.11N-.67N an-
ual net Apcome

(Plaintiff not

entitled to com-
peasatory damages and
prejudicsl error made in
jucy iastructioans.)

Modifiea
punitives
to $2 Mil.
and compen-

13\ met

worth

satory damages

to $500.000

FINAL ®wATIO
OF PUNITIVE
DAMAGES TO
COMPEMSATOR
DAMAGES

Dl: 3.1 o

D2: .12 to

of D2

Plaintiff o
entitled

to compensa
damages

4 ol
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COMPENSA -
TORY
CASE DAMAGES
Dumps v. $47.000
Stocker
(1989)
213 Cal.App.
34 1262
Storage $1 Mid.
Servicea v. 044,250
O3terbaan against
(1989) D1 and
214 Cal.App. D2
3a 498
fealoa v. $95,000
Brock (1909)
216 Cal.hpp.
34 1174
Armitage v. $25,000
Decher (1990)
218 Cal.App.
34 87

ORIGINAL
PUNITIVE
DAMAGES

$141,000

$75,000
against
(1]}
$150,000
agaiast
D2

$40,000

$1.000

RELATIONSHIP
OF PUNITIVE
DAMAGES TO
WEALTH OF
DEFENDANT

No wealth
data

50N - 37.5%
net worth

of D1

144N - 1298
gross income
ot D1

Mo wealth
data os D2

No wealth

data

No wealth
data

TRIAL COURT
RULING ON
NEW TRIAL
HOTION

Denied

Denied

Nenied

RELATIONSHIP
OF PUNITIVE
DAMAGES TO
WEALTH OF
DEFENDANT

No wealth
data

508 - 37.56%
net worth

of D1

144% - 1296
gross income
of D1

No wealth
datas on D2

No wealth

data

No wealth
data

FINAL

RELATIONSHIP
APPELLATE OF PUNITIVE
COURT DAMAGES TO
DECISION WEALTH OF
{RE DAMAGES) DEFENDANT

Reversed No wealth
punitives data

and remanded

for re-

determination

based on N
defendant's net

wealth

Reversed

punitives

against

D1 as

excessive.

(1f plaintiff
consents

to remittur
modified to
$20,000); reverses
punitives against
D2 ia absence of data
on net wealth.

Affirmed Mo wealth
datas

Affirmed No wealth
data

(Court infers

from record

that $1,000 not

encessive)

FINAL RATIO
OF PUNITIVE
DAMAGES TO
COMPENSATORY
DAMAGES

.42 to 1

.04 to 1



COMPENSA -

TORY
CASE DAMAGES
Roberts v. $292,
Ford 224.09
Acrospace
[
Communications
Corp- (1990)
224 Cal.App.
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Pat Rose About
ARSQC. V- $5.2 Mil.
0. Wealey
Coombe
(1990)
225 Cal.App.
Ja 9
Liberty $02,500
Trasaport. sgaimst
lag, v.- Dl and
Harry W, D2
Gorst
C
(1991) 229
Cal.App.3d
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54 Cal.ldd ment by
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RELATIONSHIP
OF PUNITIVE
ORIGINAL DAMAGES TO
PUNITIVE WEALTH OF
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4
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Dl o wealth
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D2:
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$750,000 Mo wealth
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adjust -

meat by

trial ct.)

RELATIONSHIP
TRIAL COURT OF PUNITIVE
RULING OM DAMAGES TO
NEW TRIAL WEALTH OF
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Denied Mo weulth

data

Mo wealth
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Denied Mo wealth
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None No wealth

data

FINAL

RELATIONSHIP

APPELLATE OF PUNITIVE
COURT DAMAGES TO
DECISION WEALTH OF
{BE DAMAGES) DEFENDANT
Affilimed No wealth
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Affirmed No wealth
moditied data
judgment
allowing

for offset
against com-
satory damaqges

AMEirmed Mo wealth
data

Ct. of %o wealth

Appeal aftd. data

Supreme (.
reversed
punitives
because of
lack of evi
dz2nce of
dfendant 's
weralth

FINAL RATIO
OF PUNITIVE
DAMAGES TO
COMPENSATORY
DAMAGES

2.6 to 1

.58 to 1

.48 o 1
4.8 o )

Dl
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$1 Mil,
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Las Palmas
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Assoc, (1991)
235 Cal.App.
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1 Cal.App.
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50NV value of

his business

property. Per
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Denied

RELATIONSHIP
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DAMAGES TC
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DEFENDANT
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value
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Affirmed
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of defendant’

net worth

More than
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Affirmed
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damages.
Reversed
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(remanded
for re-

FINAL
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DAMAGES TO
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DEFENDANT
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DAMAGES

4.3 to 1

10 to 1

“small fraction”
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. INTENDED DECISION

13 vs.

14| GERALD ARMSTRONG,

.
Y P P N S Nl P il VutP St N Sl “wniP et

3 Cefsndant.

wll ; ,'

1'.'7* MARY SUE HUBBARD,. | /
- ié R ¢ = —aA.~. - Intervenor. . :

19 ' N

:29 In this matter heretofore taken under submission, the E

}_}f Court anacunces its intended decision as follows: |

22 As to the tort causes of action, plaintiff, and plaineil! |

23 in intervention are to take sothing, and defendant is entitled

24 to Judgment and costs.

25 r As to the equitable actieaa; the court finds that neither

268 plaintiff has clean hands, and that at lnst as of this time,

27 are not ontitlod to eac izmediate return of any document oOr

28 f - obj.ets p:os.ntly r.taincd by the court clerk. All exhibics
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the time within such a motion must be brought has expired

wnpp 8y ales s ey

receivad in ev..ence or marked for ident. catien, upl...
specifically ordered sonlcdz, are matters of pudblic record and
shall be availadle for pudlic inspection or use to the same
extent that any such exhibit would be availadle in any other
lawsuit. 1In other words they are to be treated henceforth no
differently than sinilar exhibits in other cases in Superior
Court. Furthernore, the "inventory list and description,® of
materials turned over by Armstrong's attorneys to the coure,

shall not be considered or deemad to be confidential, private,

c:'undc: seal.
All ether documents or objects pzcscnt;y in the possession
of the clerk (not marked herein as court exhibits) shall be
rezained by the clerk, subject to the sare o:eprs as arse )
presently in effect as to sealing and inspection, until such
time as txial court proceedings are concluded as to the severzed
cross complaint. Tor the purposes of this Judgment, conclusion

vill cccur whea any motion for a new trial has been denied, or

1

without such a motion being made. At that time, all documents
neither received in evidence, nor marked for identification
only, shall be released Dy the clerk to plaintiff's

cepresentatives. MNotwithstanding this order, the parties may

1. Exhibits in evidence No. 500-40; JJJ; ¥XK; LLL: MMM:
NNN; OOQ; PPP;: QQQ7 RRR; and 3500-QQQQ.

Exhibits for identification only No. JIJJ; Series
$00-DDDD, EERE, FFIP, GGGG, HNNNR, IIII, NNNN-1, OO0O, 211%,
CCCCC, GGGGG, 111X, XKKXX, LLLLL, 00000, PPPPP, QQQOQ, 3333BE,
000000, 3833888,

V2% B
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at any time by writeqn stipulation filed with the clerk obetain
release of any or all such unused materials.

~fendant and his counsel are free to speak or communicate
upen ary of Defendant Armstrong's recollections of his life as
a Séiengglogist or the contents of any exhibit received in
evidence or marked for identification and not specifically
ordered sealed. As to all documents, and other materials held
under seal by the clerk, counsel and the defendant shall remain
iubjocévizmthc'sanc injunctions as presently exist, at least
until the conclusion of the proceedings on the cross complaine.
BEowever, in any other legal proceedings in which defense
counsel, or any of Fh.n, is of record, such counsel shall have
the right to discuss exhibits under seal, or their contents, if
such is reasonably necessary and incidental to the proper

representation of bis or her client.

Further, if any court of competent jurisdiction orders _

‘defendant or hisvatto:ncy to tosti!yAcenc;zhlnq the fact of any

such ex:nidit, document, object, or its'contonts, such testimeny
shall ke giQon, and no violation ot this.orécr will occur.
Likewise, defendant and his counsel may discuss the contents of
any documents under seal or of any matters as to which thi
court has found to.be privileged as between tﬁo parties hereto,
with any duly constituted Governmental law tnzo:cnmcni Agency
or sudmit any cxhiblts or declarations thereto concerning such

document or materials, without viclating any order of this

court.
/177
Iy .
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this ¢¢ .t will retain jurisdictic c¢o erforzce, modify,
alter, or terminate any injunction- included within the

.

Judgrent.

Counsel for defendant is ordered to prepare, serve, and
file a Judgment on the Complaint and Cemplaint in Intervention,
and Statement of Decision if timely and properly requested,

consistent with the court's intended decision.

Discussion

The éoﬁri has found the facts essentially as set foreh in
defendant's trial brief, which as modified, is attached as an
appendix to this memcrandum. 1In addition the court finds that
while working for L.R. Bubbard (hereinafter referred to as
LRE), the defendant also had an informal employer-employse
relationship with plaineiff Chureh, but had permission and

authority from plaintiffs and LNI to provide Omar Garrison with

every document or object that was made available to Mr. ---. - -

Ga::iien,_and further, nad pcrnistionrzrou Omar Garrison to"tff9

take and deliver to his attozrneys the documents and matori;ls
which vcr.'subsoqucntly delivered to thea and thenceforth into
the custody of the County Clerk.

Plaintiff Church has made out a prima facie case of
conversion (as dailce of the materials), breach of fiduciary
duty, and breach of confidence (as the former emplover vho
provided confidential -;ei:ials t; its then employes for
certain specific purposes, which the employee later used for
other purposes to plaintiff's detriment). Plaintiff Mary Jane

Hubbard has likevise made out a prima facie case of conversion

B % A
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and {nvasion privacy (nisuse by a pe A of private matters
entrusted to bim for certain specific purposes only).

Wwhile d!fondanF has asserted varicus thecries of defense,
the basic thrust of his testimony is that he did what he did,
because he bclicged that his life, physical and mental well
bging, as well as that of his wvife were threatened because the
organization was aware of what he knew about the life of LRR,
the secret machinations and financial activities of the Church,
and his dedication to the truth. He believed that the only way
he could defend himself, physically as well as from harassing
invsuits, was to take from Omar Garrison those materials which
would support and corroborate everything that he had been
saying within the Church about LRE and the Church, or refute
the allcéations mnade against him in the Apzril 22 Suppressive
Po:sgn'bcclarc. l; believed that the only way he could ke sure
that ghc documents would remain secure for his future use was
to send them to hil attorneys, and that to protect himself, he
“had te go public so ;s tg niniﬁi:¢ th¢ risk that LR, the -
Chuzch, or any of their agents would dc him physical harm. .

This conduct if reascnably believed in by defendart and
engaged in by him in good faith, finds support as a defense o
the plaintiff's chgrqos in thc.nostatcaonts of Agency, Torts,
and case law.

Rastatament of Agency, Second, provides:

*Section 395£: An agent is privileged to reveal
information confidentially acquired by him ia the course
of his agency in the protection of a superior interest of
himgelf or c-thizd person.

JH 0T
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1 : *Section 418: An agent is privileged to protect
’ interests of his Own which are superior to those of the
s principal, even though he does so at the expense of the . -
4I rincipal's interest or in disodedience to his o:d.:s.;
S Restatament of torts, Second, section 271:
6 ‘One is privileged to commit an act which would
K otherwise be & trespass to oTr a conversion of a chattel in
8 the possession of another, for the purposne of defending
9 himself or a third perscn against tpcngtpzz, under the
ic saze conditions which would afford a privilege to 1;zflc£ -
11 harmful or offensive contact upon the other for the same
12 purpose.”® X
13 The Restatement of Torts, Second, section 652a, as vell as
14 case lawv, make it clear that not all invasions of privacy are
'S unlawful or tortioﬁs. It is only when the invasien is b
+6 unreasonable that it becomes actionadle. lcnéo, the trier of
17 faég Tust .n§;§o‘£h a balancing test, weighing the nature and
‘18 " extent of :SQ.;;;;;LEQ: as against the purported justificatien
19 therefozre to determine whether in a given case, the particular
?0 invasion or intrusion was unreasonadle.
2: In addition the defendant has asserted as a defense the
22 principal involved in the case of Willigq v. Gold, 7§
23 Cal.App.24, 809, 814, wvhich holds that an agent has 8 right or

2¢ privilege to disclose his principal's dishonest acts to the

2s party prejudicially affected by them.
2¢ Plaintiff Church has asserted and obvicusly has certain
27 rights arising out of- the First Amendment. Thus, the court !

28 cannot, and has not, inquired into or attempted to evaluate the |

/27 - s
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merits, accuracy, or truthfulness of Scientology or any of irg
precepts as a religion. TFirst Amendment rights, however,
ca-~ot be utilized by the Chuzrch or its mermbers, as a swvord to
preclude the defehdant, whom ihc Church is suing, from
defending himself. Therefore, the actual practices of the
Chuzch or {its members, as it relates to the reascnadleness of
the defendant's conduct and his state of mind are relevant,
admissidle, and have been considorod'by the court.

..As indicated by its factual findings, the court finds the
testimony of Gerald and Jocelyn Armstrong, Laurel Sullivan,
Nancy Dincalcis, Edwazd Walters, Omar Garrison, Kima Douglas,
and Howard Schomer to be credible, oxtrnncl} persuasive, and
the defensa of privilege or justification estadblished and
corroborated by this evidence. Obvicusly, there are some

disc:ap;n:ics or variations in racollections, but these are tlhe

.

.normal problcns vhich a:isc from lapse of time, or from

dits o:cne pcoplc vicvinq ngtto:s c: ovcnts 2:0- di!farcnt

- LA RE L ] -.‘ .. o - - .- e

pe:spcctiv.s. In all eritical and inportunt nattcrs, their
testimony was precise, accurate, and rang true. The picture

painted by these former dedicated Scientologists, all of whom

were intimately involved with LRE, or Mary Jane Nubbard, or of

ctre Scientoleqgy b:janizaeion. is on the one hand pathetic, and
on the other, cutrageous. Each of these persons literally gave
years of his or her respective life in support of a man, LRH,
and his ideas. BEZach has manifested a waste and loss or
frustration which is incapable of description. Each has broken

wvith the movement for a variety of reasons, but at the sane

time, each is, still bound by the knowledge that the Church has .

'
|
i
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1 in its posse. On his or her most inner sughts and
2 confessions, all recorded in “pre-clear (P.C.) folders® or
3 other security til;s of the organization, and that the Church
41 or its sirions i{ fully capable of intimidation or otrer
] prysical or psychological abuse if {t suits their ends. 7Thr,
6 rcéc:d is replete with evidence of such abuse.
7 In 1970 a police agency of the “rench Government conducted
8 an investigation into Scientology and concluded, “this sect,
9 under the pretext of ‘freeing bumans' is nothing in reality bue
" 10 ;~Vl;t.;h£.tp218; to extract. the maximum amount of meney from
b9 its adepts by (use of) pseudo-scientific theories, by (use of)
12 ‘aucditions' and ‘stage settings' (lit. to create a theatrical
13 scene’') pushed to extremes (a machine to detect lies, its oﬁﬁ
14 particular phraseolegy . . ), %o estrange adepts from their s
;5” families and to exercise a kind of blackmail against persons
16 who do not wish to continue with this scct.'z From the
}7' evidsnce presented to this court in 198{, at the very least,
"“fl& "similar conciusions c¢aa be drawvn. 1In addiiicn to violatinq;andr;
1l abusing its own members civil rights, the organization over the

20 Yyears with its *Pair Game® doctrine has harassed and abused

53}~ those persons not in the Church whom it perceives as enemies.
;ﬁi “he orjanization. sleazly i- schizophrenic and paranoid. and
23 this bizarre combination seems to bDe a reflection of its

24 founder LRE. The evidence portrays a man who has been

28 virtually a pathological iil: vhen it comes to his history,

28 2. Exhibic SO00-ENERE.
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bickq:aund, . achievemerts. The writ. 28 and documants {(n
evidence additionally reflaect his egoism, greed, avarice, lust
for pover, and vingictivcncu and aggressiveness againse
perscns pcr&civ.d by hin to be disloyal or hostile. At :hc.
same time it appears that he is charismatic and highly capable
cf motivating, organizing, controlling, manipulating, and
inspiring his adherents. He has been referred to during the
trial as a “genius,” a "revered person,® a man who was “"viewved

by his followers in ave.® Obviously, he s and has been a very

L. — —— - "W emm—— e —— - an® "

. complex person, and that complixiéy is !u::ri-o: :ctioctod in his

alter ego, the Church of Scientology. Notwithstanding
protestations to the contrary, this court is satisfied that LRH
runs the Church in all ways through the Sea Organization, his
role ‘of Commodore, and the Commodore's Huunqczs.’
course, chosen to.qo into “seclusion,® but h.c maintains contact
and ccnt-ol through the top messengers. Seclusion has its
light ‘and dark side too. It adds to his mystique, and yet
'shi;e.lds hin from accountability and subpoena ‘or ‘service of -
guInCnS . - .
LRH'Ss Qifc; Yary Sue Bubbard is also a plaintiff herein.
On .thc cne hand she certainly lpponx;d to be a pathetic
individual. She wvas forced !:eu. her pcst as pont:oncr,
convicted and imprisoned as a felon, and deserted by her
husband. On the other hand her credibility leaves much to be

desired. She struck the familiar pose of not seesing, hearing,

3. See Exhidit K: TFlag Order 3729 - 1S Septeaber 1978
‘Cozmodore's Messangers.”

/30 "°-
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or knowing a evil. Yet she was the h. . of the Guardian
Oftice £0F Yearg and among other things, authc:zed the infamous
orde: "GO 121669" whigp directed culling of supposedly |
confidential P.C. files/folders for purpcses of irternal
security. 1In her testimony she expressed the feeling thae
dcfcndant by delivering the documents, writings, letters to his
attorneys, subjected her to mental rape. The evidence is clear

and the court finds that defendant and Omar Garrison had

permission to utilize these documents for the purpose of

M. e s - e - - -

‘Ga:rxson 's pzoposcd bxoq:aphy 'ho only other persons who were

shown any of the documents were defendant's attorneys, the
Douglasses, the Dincalcis, and apparently some documents
specifically affecting LRH's son °Nibs,® were shown to °"Nibs.®
The Douglasses and Dincalcises were disaffected Scienzologists
uho'hag a conc;rn for their own safety and mental security, ard -
were much in the same situation as defendant. .rhoy ﬁad not

been declarad as suppressive, but Scientology had their P.C.

"folders, as well as other confessions, and thoy v;;o extredely ' -

[

apprehensive. They did not see very many of the docunents, and’
it is not nhtizoly clear vhich they saw. At any rate Mary Sue
Hubbard did not a;fca: to be so much distressed by this face,
as by the fact that Armstrong had given the documents to

Michael Flynn, whom the Church considered its foremost

4. Exhibit AAA.

/‘b/ - 10 -




1 1;,y.£-cncny.' However, just as the pla;u:if!s have Firse

2 Amendment fights, the defendant has a Constitutional righe to

3 an attorney of nis own choosing. 1In legal contemplation the

4 fact that defendant selected Mr. Flynn rather than scme other

S lawyer cannot by itself be tortious. 1In determining whether

6 the defendant unreasonably invaded Mrs. Hubbard's privacy, the

7 court is satisfied the invasion was slight, and the reasons and

8 justification for defendant's conduct manifest. Defendant was

9 :o}d by Scicneoloqy to_q:e an Atto:ncy. Ne wvas declared an
10 enemy by the Chu:csi‘ He bclicvod, roasonably, that hc vas—_-—_—- )
11 subject to "fair game.® The only wvay he could defend himsel?,
12 his integrity, and his wife was to take thi&t which vas
13 available to him and place it in a safe harbor, to wit, his.
e lawyer's custody. ‘!. pay have engaged in overkill, in the 2
.ST sense that he took velumincus materials, somea of which appear
16 only marginally relevant to his defense. But he vas not a
174 - lawyc: “and cannot bc held to that p:ocisu standard at judgment. |

) -715 i ru:thc-.'at the time that he was accunulatinq the material,; e

1s was terrified and undergoing severs amotional turmoil. Ths |
20 court is satisfied that he did not unreasonably intrude upen l
33 Mrs. Eubbazd's privacy under the circumstances by in effect ‘
§2 ‘simply making his krowledge that cg his attornevs. It is, of
23 course, zather ironic that the person who authorized G.C. order

24 121569 should eénplain about an invasion of privacy. The

2¢ S. *No, I think my emotional distress and upset is the
fact that someone took papers and materials wvithout Y

27 authorization and then gave thea to your Mr. Flyna.*®
Reporter's Transcripte, p. 1006.

/3L - 11 -
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practice of cu..ing supposedly confidenta. “P.C. folders or
2 files® to obtain information for purposes of intimidation
3 and/or harassment is repugnant and ocutrageous. The Guardian'sg
4l cefice, vhich plaintiff headed, was no respector of anyona's
S civil rights, particularly that of privacy. Plaineiff Mary Sue
6 Bubtard's cause of action for conversion must fail for the sare
7 reason as plaintiff Church. The documents were all teogether in
g Cmar Garrison's possession. There was no raticnal wvay the
9 deferdart could pakg gnyhdist;§5}19n.
10 Inscfar as the return of documcnti 1§ cen;Qtn;d, ﬁagtcrs-
11 which are still under seal may have evidentiary value in the
12 trial of the cross complaint or in other thizd pazty
13 litiqaticn, By the time that proceedings on the cross
’ complaint aze concluded, the court's present feeling is thas Lo
) those documents Or objects not used by that time should be
by returned to ;laint(!!. HEcvaver, the court will rasezve
29 jurisdiction tc reconsider that ghould cizcumssances varrant. st
TTisf T aeed: Jume 4o TVisee T T TTT o T S o=
19 7 .
20 ! g <
%3! 4 Judge éz the S;po:io; Eo&xt
22|
25"
24

TME COCUMENT TO WWICH TMIS CIRTWACATY 18 AT-
TACHED IS A FULL TRUE AND CORRECT COPY OF MR

" el L. ki
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dxt‘czcnt pcoplc vicving na:tors o: ovonta fzom di!tc:en:

ncrits.'accuzacy. or truthfulness of Scientology or any of its
precepts as a religion. TFirst Amendment rights, however,
ca-=~ot bPe utilized by the Church or its members, as a sword to
preclule the defendant, whom tho Church is suing, from
defending himself. Therefore, the actual practices of the
Chuzch or {ts mambers, as it relates to the reascnableness of
the defendant's conduct and his state of mind are relevant,
admissible, and have been ccnsidorcd'by the court.

~.As indicated by its factual findings, the court finds the
testinony of Gerald and Jocelyn Armstrong, laurel Sullivan,
Nancy Dincalcis, Edward Walters, Omar Garrison, Kima Douglas,
and Howard Scheomer to be credidle, extremely persuasive, and
the defense of p:iyilcqc or justification estadblished and
corroberated by this evidence. Obviously, there are some

discrsparcies or variations in rascollections, but thesea ace tlhe

.

_ncrmal prcblnns vhich a:isc from lapse of time, or from

- e meempy - eenma " -
pc:spcctivc:. "In all critical and inportnnt nattcrs, their 7 o

testimony was precise, accurate, and rang true. The picture

painted by these former dedicated Scientologists, all of wheam

wvere intimately involved with LRER, or Mary Jane Hubbard, or of
tre Scientolegy b:gnnization. is on the cne hand pathetic, and
on the other, outrageous. ZRach of these perscns literally gave
years of his or her respective life in support of a man, LRNH,
and his ideas. Bach has manifested a waste and loss or
frustration which is incapadble of description. EZach has bzoken

wvith the movement for a variety of reasons, but at the same

time, each is, still bound by the knowledge that the Church has .
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in {its posse. on his or her most inner sughts and
confesesions, all recorded in ®pre-clear (P.C.) folders® or
other security 211;3 ©of the organization, and that the Church
or its mirions i{ fully capable of intimidation or other
physical or psychological abuse if it suits their ends. Tng
:céo:d is replete with evidence of such adbusa.

In 1970 a peolice agency of the “rench Government conducted
an investigation into Scientoclogy and concluded, °*this sect,
under the pretext of 'freeing bumans' is nothing in reality bu:
;~Vlit”lﬁétt?til; to extract. the maximum amount of money from
its adepts by (use of) pseudo-scientific theories, by (use of)
‘auditions' and 'stage settings' (lit. to create a theatrical
scene’') pushed to extremes (a machine to detect lies, its oQﬁ
particular phraseolegy . . ), %0 estrange adepts from their
families and to exercise a kind of blackmail against persons

who 4o not wish to continue with this scct.'z

Ffrom the
evidsnce presented to this court in 190{, at the very least,
"similar conclusions can be drawn. 1In addition to violatinq;andf,
abusing its own members civil rights, the ocrganization over the
vyears with its *Fair Game® doctrine has harassed and adbused
those persons not in the Church wvhom it perceives as enemies.
The oSrjanization =leacly i~ schizophrenic and parancid. and
this bizarre combination seems to be a reflection of its
founder LRR. The evidence portrays a man who has been

virtually a pathological liar vhen it comes to his history,

2. Exhibic 500-ENENE.
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bicquound, - .chicvemcntsl The writ. ,s8 and documents in
evidence additionally Teflact his egoism, greed, avarice, lust
for power, and vingictivcncs: and aggressiveness againse

perscns percecived by him to be disleoyal or hostile. At thc.

b

2

3

4

S sare time it appears that he is charismatic and highly capadle
6 oz‘no:iva:inq, organizing, controlling, manipulating, and

7 inspiring his adherents. He has been referred to during the

8 trial as a °genius,® a °revered person,® a man who vas “viewed
9

by his followers in ave.® OCbviocusly, he is and has been a very

— - . e —— -t aE— E— - W " .

10 complex perscn, and that conplcxiéy is !u:gg;: rc!icc:oé in his
DDY alter ego, the Church of Scientology. Notwithstanding

12 protestations to the contrary, this court is satisfied that LRR
13 runs the Church in all ways through the Sea Organization, his
14 rolc'ot Commodcre, and the Commodore's Hcsscnqcrs.3 Ae has, 6{4
18 course, chosen to.go into “"seclusion,® but h; maintains contact [
18 ané ccn+-ol through the top messengars. Seclusion has its

17 ligné‘;nd dark side too.. It adds to his nystiquc, ;nd yet T

TrT 1S “shields hin from accountability and subpocna'o:'lctvicc ot -

19 s\unens. : /

2OJ LRH's Qifc; Yary Sue Bubbard is also a plaintiff herein.
‘L On.:he one hand she certainly appeared to be a pathetic
22 individual. She wvas forced ttoa.ho: pcst as ;ont:ollc:.

24 husband. On the other hand her credibility leaves much to be

28 desired. She struck the familiar pose of not seeing, hearing,
28
27 3. See Exhibit K: TFlag Ordezr 3729 - 13 309:¢nb§: 1978

231 convicted and imprisoned as a felon, and deserted by her 1
|
!
|
|
*Commodore's Messengers.® \

- 1
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or knowing a evil. Yet ghe was the h. . of the Guardian
Office £Or years and anong other things, authc:ed the infamous
order °GO 121669.4'whigp directed culling of supposedly
confidential P.C. files/folders for purposes of irternal
security. In ho} testimony she expressed the fealing that
dcfcndant by delivering the documents, writings, letters to his
attorneys, subjected her to mental rape. The evidence is clear

and the court £inds that defendant and Omar Gazrrison had

permission to utilize these documents for the purpose of

.Gar:xscn 's proposcd bxoq:aphy. 'hc only other persons who were

shown any of the &ocuments were defendant's attorneys, the
Douglasses, the Dincalcis, and apparently sore documents
specifically affecting LRE's son “Nibs,® were shown to "Nibs.®
The Douglasses and Dincalcises were disaffected Scienstologists
vho'ha§ a conéorn for their own safety and mental security, and -
wvere much in the same situation as defendant. .rh.y ﬁad not

been declarad as suppressive, but Scientology had th;ir P.C.

"folders, as well as other confessions, ‘and they v;;c extrezely '

apprehensive. They did not see very many of the documents, and
it is not oﬁtitcly clear which they saw. At any rate Mary Sue
Bubbard did not apﬁoaz to be s¢c much distressed by this face,
as by the fact that Armstrong had given the documents to

Michael Flynn, whoa the Church consideread its foremost

4. Exhidbit AAA.
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lggygf-cncny.' Howvever, just as the pln;u:ifls have Firse

Amendment rights, the defendant has a Constitutional right to
an attorney of his own choesing. In legal contemplation the
fact that dofendtﬁt selected Mr. Flynn rather than scme other
lawyer cannot by itself be tortious. 1In determining vhether
the defendant unreasonadbly invaded Mrs. Hudbbard's privacy, the
court is satisfied the invasion was slight, and the reasons and
justification for defendant's conduct manifest. Defendant was

told by Scientology to get an attorney. Ne was declared an

... - - -
—

eneny by the Chuzch. EHe bcilovcd, r;asonislf, tﬁat he vas
subject to “fair game.® The only way he could defend himself,
his integrity, and his wife was to take that which was
available to him and place it in a safe harbor, to wit, his'
lawyer's custody. '!. may have engaged in overkill, in the
sense that he took veclumincus materials, some of which appear
only marginally relevant to his defense. But he was not a
- ;Awycz'ahd Eﬁnnot be held to'that'brociip standard of judgment.
"TFurthe:z, at the time that he was iécunglitinq the material, he -.
was terrified and undergoing severe emotional turmsil. Ths
court is satisfied that he did not unreasonably intrude upon
Mrs. Bubbard's privacy under the circumstances by in effect
.simply making his krowledge that c: his attorneys. It is, of

course, zather ironic that the person whe authorised G.0. order

121569 should cosplain about an invasien of privacy. The

S. °No, I think my emotional distress and upset is the
fact that somecne took papers and materials vithout my
authorization and then gave thea to your Mr. Flyna.®
Reporter's Transcripet, p. 1006.

/3L -1 -
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?“cgicq of cui.ing supposedly confidenta. °“P.C. folders or

2 files® to obtain information for purposes of intimidatien

3 erd/or harassment is repugnant and outrageous. The Guard{an'sg

4l] oc#sice, vhich plaintiff headed, was no respcctor of anyone's

L civil rights, particularly that of privacy. Plaintiff Mary Sue

6 Bubbazrd's cause of action for conversion must fail for the sanre

7 reascon as plainetiff Church. The documents were all together in

g Omar Garrison's possession. There was no rational way the
9 deferdarntc could nakc any dist;nctipn.

10 Insofar as the return of documtnt: is conco:ncd, nattcrs-

1l which are still under seal may have evidentiary value in the
12 trial of the cross complaint or in other third party
13 litiqation, By the time that proceedings on the cross
- complaint are concluded, the court's present feeling is that I®
3 those documents Oor objects not used by that time should be

16 returned to plaintit!. Eovever, the court will reserve
17 jur LSOLCL$00 te ;cconsidcr that ghould circumseanzes varrane. ~-—|

TTiaf 7 Daved: Sume 4o T issd T T TTT o Temimaes ERRCIEE "t :

19 7 . |
20 . <
23# Judge of the Supcxioé court
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24
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CHURCH OF SCIENTOLOGY v. ARMSTRONG
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13 CalApp Md 1080
12 CalApp.d 1080
OF SCIENTOLOGY OF
CALITORNIA, ¢t al. Plaintiffs
and Appellants,

v.

Gerald ARMSTRONG, Defendant
and Respondent.

Nos. B025920, B03897S.

Court of Appesal, Second District,
Division 3.
July 29, 1991
Review Denied Oct. 17, 1991.

Church sued former church worker
alleging he converted confidential archive
materials and disseminated materials to un-
authorized persons, in breach of his fiduer
ary duty. Former church worker cross-
complained seeking damages for fraud, in-
tentional infliction of emotional distress,
libet, breach of contract and wruous inter
ference with contract. The Superior Court,
Los Angeles County, Paul G. Breckenridge,
Jr., and Bruce R. Geernaert, JJ., dismissed
complaint, later settied and dismissed cross
aztcn, and nrdered documents returned to
the church and the records sealed. Church
appealed. The Court of Appesal, Danielson,
J.. heid that (1) successor judge's order
Jasealing record more than five years after
order was sesled by his predecessor ex-
ceeded judge’s authority, and (2) under ap-
plicauon of conditional peivilege doctrine,
sufficient evidence supported finding that
church worker's converson of cnurch aoc-
uments was justified by his reasonable be-
lief that church intended o cause him harm
and that he could prevent the harm only by
taking the documents.

Affirmed.

1. Appeal and Error &106

An order dismissing conversion action
with prejudice, rather than an interiocutory
order captioned ‘judgment” which ordered
that conversion plaintiffs take nothing by
their complaint but did not resolve cross
complaint, was the sppealable judgment in

the action.

L=l FREOD
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2. Appeal and Erroe e437(9)

Claim that oppooent’s testimony was
impeached by testimoay given m other peo-
ceeding subsequent w0 judgment appealed
from was not cognizable on lpp-d.

3. Judges e=32

Successor judge’s order on his own
motion vacating predecessor judge's order
sealing court records in document conver
sion dispute between church and former
church member exceeded successor judge’s
authority where vacating order was en-
tared long aftar time for reconsideration of
sealing order had expired, and no showing
was made other than that supporting mo-
ton for access %0 record by nonparty who
was also invoived with litigation with
church. West's Ann.Cal.C.CP. ¢4 473,
1008.

4. Records e32

Persons seeking sealing cf record on
appesl had to make more particularized
showing of need than 3 merve request that
their pursuit of an actioa for conversion of
confidental church documents, brought pri-
marily to protect privacy interests in the
documents converted, shouid not cause dis-
closure of the information they sought to
protect, without any limitation to any par
ticular portions of voluminous record of
trial court pruceedings.
5. Torts o237

Trover and Coaversion ®4i(1)

Sufficient evidence supported finding
that church worker's alleged conversion of
confidential church archive materials when
worker delivered documents to his attorney
was motivated by worker's reasonabie be-
lief that he and his wife were n danger
because the church was aware of what he
knew about the life of its founder, the
of the church, and worker's dedication to
the wuth, and thus did not subject worker
to liability foe conversion and invasion of
trine.

6. Religious Societies ®31(5)
Trial e=84(1)
Trial court did not abuse its discrevon
in sdmitting documentary and testumonial

HUOL!
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evidence coOCeruing higtory of church
worker's relstonship with church and
church practices i relation tq its members,
former members or critics, where record
ndicated court recognized that the state
ments were admitted for the limited pur
pose of proving reasonableness of worker’s
belief that church intended to harm him
when he converted church’s documents.

7. Trial e=387(1)

Trial court’'s statement of decision in
church document conversion case merely
reflected court’s findings on elements of
justification defense asserted by church
worker and did not result in miscarriage of
justce.

LweRabinowitz, Boudin, Standard, Krin-
sky & Lieberman, Bowies & Moxon, Eric
M. Lieberman, Timothy Bowies, Kendrick
L. Moxon and Michael Lee Hertzberg, for
plaintiffs and anpellants.

Gerald Armstrong, [n Pro. Per.

Taby L. Plevin, Pavi Morants and Mi
chael L. Waliton, for defendant and respon-
dent.

Lawrence Wollershein, amicus curiae, on
behaif of respondent

DANIELSON. Associate Justice.

In consolidated appeals, the Church of
Scientology (the Church) snd Mary Sue
Hubbard (heresfter collectively ‘“plain-
uffs’”) appeal from an order after appeal
atlc judgment unsealing the file in Church
of Scientology of California v. Gersid Arm-
strong (BOSANTS), and from the judgment
entered in the case (B025%0). We vacate
the order and afftrm the judgment

FACTS AND PROCEDURAL HISTORY

In the underlying action, the Church
sued Armatrong, a former Church worker,
slleging he converted to his own use conf}
dential archive materials and disseminated
the same to unauthorized persons, thereby
breaching his fiduciary duty to the Church,

1. The “judgment” of August 10. 1964, is oot
included in the present record on appeal. How-
ever, it s included 1n the petitica of plaintiffs
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which sought return of the documenyy, i,
junctive relief agunst further i

uon of the information contained tere
imposition of & consTUCTve Tust over tig
property and any profits Armstroag mighy
mﬁufmmhhuuoldnmum'u
well as damages. Mary Sue Hubbey
(Hubbard), wife of Church founder L Ryq
Hubbard, intervened in the action, slleging
causes of action for conversion, invasion of
privacy, possession of personal property
(#ic], and declaratory and injunctive relief.
Armstrong cross~complained, seeking dam-
ages for fraud, intantional infliction of
emotional distress, libel, breach of contract,
and tortous interference with contract.

With respect to the complaint and com-
plaint-in-intarvention, the trial court found
the Church had made out s prima facie
case of coaversion, breach of fiduciary
duty, and breach of confidence, and that
Mary Sue Hubbard had made out 3 prima
facie case of conversion and invasion of
privacy. However, the court also deter
mined that Armstrong’'s conduct was

justified, in that he buliwved the Church
threstened harm to himself and his wife,
and that he could prevent such harm by
taking and keeping the documents.

Following those determinations the court
made and entered an order, entitled “Judg-
ment,” 7o August 10, 1984,' ordering and
sdjudging that ‘plaintiffs take nothing by
their complaint and compiaint-in-interven-
ton, and that defendant Armatrong have
and recover his costs and disbursements.
Plaiudifls filed notice of appeal !rom thae
order.

(1] We dismissed the appeal (B005912)
because thst ‘“judgment”’ was not a final
judgment and was not appesisbie; Arm-
strong’s cross-complaint had oot yet been
essential to the final determination of the
rights of the partiss. (Lyon v. Goss (1942)
19 Cal2d 889, 670, 123 P.2d 11.)

Armstrong’s cross-action was then set-
tled and dismissed, the subject documents
and appelilants for review by our Supreme Court

of our decisioa (B00S912) in this case. filed
Decamber 18, 1986.

Lol FEOD
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were ordered returned w the Church, and
the record Was sealed by Judge Brecken-
ridge pursuant to stipuladon of the partes.
The dismissal of Armstrong’s croes-ection
was & final determinston of the righta of
the parties, and constituted a final judg-
ment, permitting sppellate review of the
court's interlocutory order captioned “‘judg:
ment” filed August 10, 1984,

Plaintiffs then timely filed s new notice
of appes! (B025920), from the orders ent-
ted “Order for Return of Exhibits and
Sesled Documents” and “Order Dismissing
Action With Prejudice,” both filed Decem-
ber 11, 1986, and from the “Judgment”
filed August 10, 1984, stating that the ap-
peal was “only from so much of those
orders and judgment which denied dam-
ages o plaintiff and plaintff-intervenor”
on their complaints. We rule that the Or
der Dismissing Action With Prejudics is the
appeaiable judgment in B025920.}

The Unsealing Ovder After Judgment
(BA&IT3)

On October 11, 1988, Bent Corydon, who
is 8 party to other litigation against the
Church, moved 0 unsesal the record in this
case for the purpose of preparing for trial
of his cuses. He sought only private disclo-
sure.  Judge | pBreckenridge having re-
tired, Corydon's motion was heard by
Judge Geernaert, who made an order dated
November 9, 1988, which he clarifled by
another order dated November 30, 1968,
wiuch opeued the rwwurd wot caly o Cocy-
don but also to the general public, thus
vacatng the earlier order made by Judge
Breckenridge.

On December 19, 1988, plaintiffs Church
and Hubbard filed a timely notice of appeal
from those orders made after appealable
judgment. That appeal, BO3S897S5, is the
other of the current coasolidated appeals.

N9

Ou December 22, 1988, Division Pour of
this court issued an order staying Judge
Geernaert’s orders (1) unsealing the record
and (2) deaying s motion for reconsiders-
Gon of the unsealing order, 0 the extent
those orders unsealed the record as % the
geoeral public and permitted review by any
person other than Corydon and his counse)
of record. Ou December 29, 1988, Division
Four modified this stay order by adding %
it & protactive order prohibiting Corydon
and his counse! from disseminating copies
of or disclosing the content of any doc-
uments found in the flle w the public or
any third party, except to the extent neces-
sary w litigate the actions o which Cory-
don and the Church were parties. Corydon
and his counse! were also required to make
good faith efforts in Corydon's litigation to
submit under seal any documents they
found in the flle of this case.

On this appeal, Corydon argues in favoe

of the trial court’s order unsealing the
--record, a8 be wishes 0 be free of the

The ‘“Judgment” of Awgust 10, 1984
(Bmm).
(2] Armstong’'s taking of the doe
uments is undispated. The evience reiat-
ing to his claim of justification, which was
found credible by the trial court? estab
Armatrong was & dedicated
the Church for s period of
yoars. PFor ten of those years, he
member of the Sea Organzaton, an
group of Scientologists working di
rectly under Chureh founder L. Ros Hub
bard.

In January 1900, fearing s raid by law
enforcement agencies, Hubberd's repre-
sentatives ordered the shredding of all doc-

are part of the record oa appeal in DO25920.
The partiss have aleo flled briefs in BO25928.

3. PMaintiffs coasention thst cartain testimoay
was impesched by tastimoay gives in other pro-
condings subssquent o the judgment heruin 5.
of courss, oot cognizable oa this appesl




umenws showing that Hubbard controlled
Scientology orgidizations, finances, person-
nel. or the_Lgmsproperty at Gilman Hoe
Springs. [n & two-week period, spproxr
mately ooe million pages were shredded
pursuant 0 this order.

[n the course of the inspection of doc-
uments for potentsl shredding, Armstrong
reviewed a box contuainung Hubbard's early
personal letters, diaries, and other writ-
ings, which Armstrong preserved.

Thereafter, Armstrong pectioned for
permission to conduct research for a
planned biography of Hubbard, using his
discovery of the boxed materials. Hubberd
approved the petition, and Armstrong, who
had discovered and preserved approximate-
ly 186 more boxes of similar materials, be
came the Senior Personal Relations Officer
Researcher. He subsequently moved the
materials to the Church of Scientology Ce-
dars Complex in Los Angeles.

Hubbard seiected one Omar Garrison
write his biography. Armstrong became
Garmison's research assistant, copying doc-
uments and delivering the copies %0 him,
wraveling with him, arranging interviews
for him, and generally consulting with him
about the project. Armstreng also con-
ducted a genealogical study of Hubbard's
family, and organized the materials he had
gathered into bound volumes for Garrison’s
use, retaining a copy for the Church ar-
chives. The number of documents ob-
tained by Armstrong uitimately reached
500.200 to 600,000, Within a week after
enmmencing the biography project, Arm-
strong and Garrison began to note discrep-
ancies between the information set forth in
the documents and representations previ-
ously made coocerning Hubbard. Then
Armstong was summoned to Gilman Hot
Springs, where he was ordered to undergo
s “security check” consisting of interroge-
tion while connectad to a crude lie-detactor
called an E-meter, t0 determine what mate-
rials he had delivered 0 Garrison and 0
meet charges that he was speaking out
aguinst Hubbard.

In November 1981, Armstrong wrows a
report urging the importance of ensuring
the accurscy of all materiais published con-
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cerning L. Roa Hubbard, and relazin g a-
amples of factual naccuracies previogs
publications. [a December 1881, Apy,
l@ullﬂd his '\!‘;.:ﬁ the Chureh,
Qtously moving their possessions
Church premises because they u::- ,:
persons atampting 0 leave wery
up, subjectad 10 security checks, and foeead
mcmpmqwmwuuqm
confessions of “dlackmailable” materig] ob
tained from their personal files, and Derim-
inating documents, and they were afraid
that they would be forced % do the same,
Before leaving, Armstrong and his wif,
copied & number of documents which hg
delivered to Garrison for his work on the
Hubberd biography. After leaving, Arm.
strong cooperated with his successor, g
sisting him in locating documents and other
items.
JyrCommencing in February 1962, the
international Chdreh of Scientology issued
a series of “suppressive parson declares” in
sffect labelling Armstrong an enemy of the
Church and charging that he had taken an
unauthorited leave, was spreading destruc
tive rumors about senior Church officiais,
and secretly planned to leave the Church
These “declares” subjected Armstrong to
the “Fair Game Doctrine” of the Church,
which permits s suppressive person o be
“tricked, sued or lied 0 or destroyed

These events caused Armstrong to {ear
his

that his life and that of his wife were 0
dnm.udt.hzh-nnldbcmadtth
target of costly and harsssing lawsw®.
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sesking t0 rethieve the documents in his
pOSsession.

For these ressons, Armstrong took 3
number of documents from Garrison and
sent them t0 his attorney.

Following commencement of the instant
action, Armstrong was pushed or shoved
by one of the Church’s investigators. [na
later incident his elbow was struck by an
investigator's vehicle; still later, the same
investgator pulled in front of Armstrong
on s freeway and slammed on his brakes.
This investigator's vehicie also crossed a
lane line as if to push Armstroag off of the
road. Plaintiffs’ position is that the inves-
tugators were hired solely for the purpose
of regaining the documents taken by Arm-
strong.

Trial of the complaint and the complaint.
in-intervention was by the court sittng
without a jury. On August 10, 1984, the
court made its order, capuoned “Judg-
Tent,” ordering that plainaff Church and
plaintiff in interventon Hubbard, take
nothing by their complaint and complaint-
in-intervention and that defendant Arm-
strong have and recover from each of them
his costs and disbursements.

_LDISCUSSION

The Order U'nsealing The Record Must Be
Reversed

{3] “Although the California Public
Records Act (Gov.Code, §§ 6250 [et seq.])
does not apply to court records (see § 8252,
subd. (3)), there can he ~o doubt that conrt
records are public records, available to the
public in general ... uniess s specific ex-
ception makes specific records nonpublic.
(See Craemer v. Supemor Court (1968)
265 Cal.App.2d 216, 220-222 (71 Cal.Rpeur.
198]....) To prevent secrecy in public af-
fairs public policy makes public records and
documents available for public inspection
by ... members of the general public....
(Citations.] Statutory exceptions exist (ci-
tations}, as do judicially creatad exceptions,
generally temporary in nature, exemplified
by such cases as Craemer supra, and
Rosato v. Superior Court (1975) 51 Cal
.App.3d 190 (124 Cal.Rptr. 427] .., which
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invoived wmporary sealing of grand jury
Sranscripts dn_rin( criminal trials to protect
defendant’s nght to a fair wial free from
adverse advance publicity. Clearly, § court
has inherent power !0 coatrol its own
records to protect nghts of litigants before
it, but ‘where there is no contrary statute
or countervailing public policy, the right to
inspect public records must be freely al
lowed." (Craemer, supra, 265 CalApp.2d
at p. 222 (71 Cal.Rptr. 193) The court in
Craemer suggested that countervailing
public policy might come into play as a
result of events that tend to undermine
individual security, personal liberty, or pr+
vate property, or that injure the public or
the publie good.” (Zstate of Hearst,
(1977, 67 Cal.App.3d 777, 782-783, 136 Cal.
Rptr. 821)

“If public court business is conductad in
private, it becomes imposaible w0 exposs
corruption, incompetence, inefficiency, prey
udice, and favoritism. For this reason tra-
ditional Angio-American jurisprudence dis-
trusts secrecy in judicial proceedings and
favors a policy of maximum public access
to proceedings and records of judicial wibu-
nals. Thus in SAeppard v. Mazwell (1966)
384 U.S. 383, 350 (86 S.Ct. 1507, 1518, 16
L.Ed.2d 600, 613}, the court said it is a vital
function of the press to subject the judicial
process to ‘extensive public scrutiny and
criticism.” And the California Supreme
Court has said, ‘it is & first principle that
the people have the right to know what is
done in their courws.’ (/n r¢ SAortndge
(1898) 99 Cal. 526, 530 (34 P. 227]...))
Abeent strong countarvailing reasons, the
public has a legitimate interest and right of
general access to court records....” (£s
tate of Hearst, supra, 67 Cal.App.3d at p.
784, 136 CalRper. 821)

We are unaware of any showing made
before Judge Breckenridge, other than the
parties’ stipuiation, justifying sealing by
the trial court of the record in this case.
However, inasmuch as the parties agreed
to0 the sealing in December of 1986, and no
third party intervened at that time to seek

nsidecation or review of the court's

M
order. the order became final long before

Corydon intervened in the action almost
two years later.




In Greene ». State Farm Fire & Casual-
¢y Co (1900) 224 CalApp.3d 1583, 774 Cal
Rpa. 736, the court stated at page 1588,
274 Cal.Rper. 738: '“The power of one
judge to vacste an order duly made by
another judge is limited. [n Fallom v. Su-
peror Court (1939) 33 Cal.App.2d 48, 82
(90 P 2d 858] .. we issued a writ of prohi-
biion restraINing & successor law and mo-
uon judge from vacating an order of his
predecessor, stating, ‘Except in the manner
prescrbed by statuts s supenor court may
not set aside an order regularly made.’ [n
Sheldon v. Superor Court (1941) 42 Cal
App.2d 406, 408 (108 P.2d 945]) ... the
Court of Appesl, Second Appeliats District
annulled the order of one probate judge
which vacatad the previously made order of
another probate judge appoindng an sdmin-
istrator, stating ‘that s valid order made &
parts may be vacated only after & showing
of cause for the making of the latter order,
that is. that in the making of the original
order there was (i) inadvertance, (2) mis-
take, or (3) fraud.’ Even more oa point, in
Wyoming Pacific Oil Co. v. Preston (1958)
30 Cal.2d 736, 739 (329 P.2d 189] ... the
Californis Supreme Court reversed the or
der of s second judge dismissing an acton
1znder formner (Code of Civil Procedure] sec-
ton 581s for failure to make service of
process within three years, after a flirst
judge had found as & fact that the affectad
déefendant was coacealing himself to avoid
service of proceas, quoting Sheldon. (Cita-
uon.]” (Fn. omitted.)

cusq gwosral order 3.0, in which he found
it impracticable, futile, or impossible to
dnng certain cases, including Greeme, 0
4. Plaindffy do ant chellgags Corydon's access w0

the record, sating in their brief: “Corydoa's
limised by the coadi-

E
|

Ovder.. ..
only for use in privase licigatiou againet the
Church: this court's order., which permits him
10 uss the informatioa be obtains only in said
liigations and omly after making s good faith
effort 10 have it incroduced under seal, is sppro-
priately Wulored 10 mest his ssserisd nesd with-
out unnecessarily invading appeilants privacy.”
Purmmwth-nyor: by Divimoa

{
i
;

has had
Decsmber 22, 1964. and the issus s DO &8 O
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trial within the spplicadle five-year
ton period (Code Civ.Proc., § 583
(b)), and extanded the deadline for being;
those cases w0 trial Thereafter, Jndge
Richard Bartalini, 0 whom the case wy,
assigned for trial, dismissed the o«
motion of the defendants, for fadury ¢,
bring it W wial within five years. Ty
court statad, “(Dlefendants were, in effecy,
asking Judge Bartalini to focus on the pan

I

fer

order and 0 see whether he agreed with it,
No statutory authority exists for such 4
request, and Judge Bartalini erred in grane
ing it (Citatdons.] General order 3.3
could ‘not be set aside simply because “the
court concludes differently than it has upoa
its first decision.” ' [Citations.]" (Greene
v. State Farm Nre & Casuaity Co., su-
pra. 224 CalApp.3d at p. 1589, 274 Cal
Rpu. 736)

[a our case, Corydon intervened in the
action between plainuffs and Armstrong,
sesking access t0 the sealed record for the
limised purpose of preparing hic cws 503
involving the Church. Judge Geernsert, on
his own motion, vacated Judge Brecken-
nidge’s crder aecling the record. Thi Uz

d long sinee expired for reconsidens-

toa of Judge Breckenridge's order (Code

Civ.Proe., § 1008), or relief therefrom pur
suant o Code of Civil Procedure secuon
473, and the parties had the right to reiv on
the sealing order. No showing was made
other than that supportng Corydoa's mo-
ton for sccess to the record.' We hold
Indoe Geernaert exceaded his anthemry m

the Church has failed to comply with the wrms
of its setiemment agreement with him. His dec-
iarations lanser offect are property

before
sidered by the trial court. We therefore coasd-
er nether the meaning of the portioss of (e
agresment 10 which he refers nor the
the Church has complied
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The Record OR Appeal Is Not Sealed

There remains 3 question as o the effect
of this appesl upoa the sealing order. The
brief flled by the plaintiffs spparently as-
sumes cootinued effectiviness of the order
on appesl.

In Champion v. Superior Court (1988)
201 Cal.App.3d 777, M7 Cal.Rptr. 624, the
court referred 0 ‘an increasing trend by
llugants w0 assume that when the parties
supulate below or convince the trial court
of the need for confidentiality, no showing
of need must be made in this court” (/d
at p. 785, 247 Cal.Rper. 624.) The CAamps-
on court determined to the contary, stat-
ing ‘'that s party seeking to lodge or file a
document under seal bears a heavy burden
of showing the appellate court that the
interest of the party in confidentality out-
weighs the public policy in favor of open
court records. ‘The law favors maximum
public sccess 0 judicial proceedings and
court records. [Citagons.] Judicial
records are historicaily. and presumptvely
open to the public and there is an important
nght of access which should not be closed
except for compelling countervailing res-
sons.’ [Citation.]’ (/d at p. 788, 247 Cal.
Rptr. 624.)

Plaintiffs cite CAampion, claiming, inter
alia, that the appellate court, in graating
the modon to seai in that case, stated it
was “influesced by the |iparties’ agree
ment to the procedure and by the lower
court’s sealing of its reconds.” The quoted
language appears at page 786, 247 Cal
Rptr. 624 of the decision, and refers to the
court's Midal response 0 requests to seal
received in comnnection with the petition,
opposition, and amiei curiae requests. La-
ter, after receiving ‘‘rebuttal briefs, rebut-
tal declarations, reply to amici, declarstions
in reply to amici, and supplemental declars-
tons,” (CAampion v. Supemor Court, su-
pra, 201 Cal.App.3d at p. 786, 247 Cal.Rper.
624) resuiting in a file containing ‘‘some
sealed documents, somie public documents,
and many documents not yet designatad as
sesled or public,” (idid) most of which

We are also in recsipt of an amicus curiae
brief of Lawrence Wollersheim, who urges un-
sealing of the record based on reasoas of public

policy. Wollersheim's argument is directad pn-
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blended together discussions of confidential
and public materiais, as well as requests to
seal all of the documents without any ex-
planastion of why any of the documents
deserved such treatment (idid), the court
stated, at page 787, 247 Cal.Rper. 62¢, it is
apparent that we acted precipitously in
grantng the earliest, unsupported, re-
questa to seal documenta lodged or filed in
this matter.” While the court did ultimate
ly grant the application to seal the entire
file, it did so because of the confusion and
undue complication and delsy that would
be caused by return of the documents for
segregation into public and confidendal
portions. (/d. st pp. 789-790, 247 Cal.Rpe.
624.)

[4) In our case, plaintiffs have not for
mally requested sealing of the record on
appeal. They argue, in seeking reversal of
Judge Geernaert’s order vacating the seal-
ing order made in the trial court, that their
pursuit of an action brought primarily for
the purpose of protecting their respective
privacy interests in the documents convert-
d by Armstrong should not cause disclo-
sure of the very information they sought to
protect, through references in the record to
such information. The argumeat s not
limited to any particular portion or portions
of the voluminous record of the trial court
proceedings. Should piaintiffs move ®
seai the record on appeal, we would require
s much more particularized showing.

The Defense of Justification Applies To
The Causes Of Action Alleged Against
Armstrong; The Judgment Is Affirmed

“One who invades the right of privacy of
another is subject to liability for the resuit-
ing harm to the interests of the other.”
(Rest.2d Torts, § 652A(1).) ‘“The right of
privacy is invaded by (Y] (s) unreasonable
intrusion upoa the seclusion of another, . ..
or ... (¢) unreasonable publicity given to
the other's private life....” (Rest2d
Torts, § 652A(2).) ‘“The rules on condition-
al privileges to publish defamatory matter

marily to the documentary exhibits lodged in

the underlying cass. Thoss documents have

been returned 10 the Church in sccordance with
the terms of the settiement agreament
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stated in §§ 584 to 396A. and 08 the special
peivileges stated in §4 611 and 612, apply
to the publication of any matter thai is an
invasion of privacy.” (Rest2d Torts,
§ 662G.) Under secton 594 of the Restate
ment “{a)n occasion makes 3 publication
conditonally privieged if the circum-
stances induce a correct or reasonable be-
lief that {a) there is informaton that af-
fects a sufficently |ormportant interest
of the publisher, and (b) the recipient's
knowledge of the defamatory matter will
be of service in the lawful protection of the
interest.”

“Uniess otherwise agreed, an agent is
subject o a duty w0 the principal not to use
or to communicata information confidentialk
ly qiven him by the principal or acquired by
him during the course of or on account of
his agency or in viclaton of his duties as
agent, in competition with or to the injury
of the principal, on his own account or on

behalf of another, sithough such informs- -

tion does not relats to the transaction in
which he is then employed, uniess the in-
formation is & mactar of general knowl
edze.” (Res.2d Agency, § 396.;, However,
“(aln agent is privileged to protect inter
ests of his own which are superior to those
¢ <ho principal, evea though he Joes 50 at
the expense of the principal’s interests or

For exampile, plainttffs miscoastrus the deci.
si10n in uetemann v. Tlme, e (Wb Cir.197t)
49 Fid 245. The Dimsweron court mated:
‘Privilege concepts developed in defamauca
cases and t0 some extent in privacy actons in
whca publication is an eassntial component are
not reievast is desarmining liability for intru-
uve conduct antedating publicazioa.” (/d at pp.
249-250.) The quastion ia that case was wheth-
er the defendant. whom empioyess gained en-

published. cass has
0 do with the jusmification asserted
Pearson v. Dodd (D.C.Cir.1968) 410 F2d 701,
urilarly inapposite.

Discusmng the privilege of an agent st forth
1n section 418 of the Rematement. plaintiffs
pownt to the last ssnatencs of comment b, which
reads: “So, 100, if the agent acquires

=
3

!

3 CalAppd 1om
in disobedience 10 his orders.” (Res24
Agency, § 418)

With respect to plaintiffs’ canses of o
ton for converson, ‘{o)ne 8 privieged b
commit an act which would otherwise by 4
Tespass 1o or & conversion of s chatte] i
the possession of another, for the
ofdolcndinghimul!orlnhh'dm
squinst the other, under the same cond;
tons which would afford a privilegy 1
infliet & harmful or offensive contact upog
the other for the same purpose.” (Res.24
Torts, § 261.) “Foe the purpose of defend.
ing his own persoq, an actor is privileged 1o
make intantional invasions of another’s in.
tarests or persooality when the actor reg.
sonably believes that such other persce
intends t0 cause s confinemest or s harm-
ful or offensive contact to the actor, or that
such invasion of his interests is reasonably
probable, and the actor reasonably believes
that the apprebended harm can be safely
preventsd only by the infliction of sueh
harm upon the other. (See § 63.) A sim-
dar privilege is afforded an actor for the
protaction of certain third persoas. (Se
$ 760" (Res.2d Torts, § 261, com.)

We find no California case, and the par
des cite nons, bolding that the above de

:gg
| ég
{i
i
i

i
i

case,
created by the plaintiffs, who threateaed Ann-
srong with harm.

Referring 0 comment b 0 ssction 96 of the
Rematement Second of Agency, which bas 1o do
with the uss of customer lists is unfair comped-
doa, urge that even if Armatrong was
privilegad 10 verbelly report 10 others informe-
ton he gainad in bis capacity as an ageat of

]
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believe the trial urt appropristaly
adopted the Restatement approsch respect-
ing conditional privilege. (See 5 Witkin,
Summary of Cal.Law (9th ed. 1988) Torw,
§ 278, p. 360; Gilmore v. Superor Court
(1991) 230 Cal.App.3d «16, 421, 281 Cal
Rper. 343)

($] In its statemeat of decision the
court found Armstrong delivered the doc-
uments \n queston to his attormey “...
because he believed that his life, physical
and mental well-being, a8 well as that of
his wife, were threstened because the orge-
nization was aware of what he knew about
the life of L. Ron Hubberd, the secret
machinations and financial activities of the
Church, and his dedication w the truth.
He believed that the only way he couid
defend himself, physically as well as from
harsssing lawsuits, was to take from Omar
Garrison those materials which would sup-
port and corroborate everything that he
had been saying within the Church about
L. Ron Huboard and the Churen, or refuts
the allegations made aguinst him in the
Aon! 22 Supprezsive Person Declare. He
believed that the only way he could be sure
that the documents would remain secure
for his future use was ‘o send them to his
attorneys, and that w protect himself, he
had 0 go public so as to minimise the risk
thatt. Ron Hubbard, the Church, or any of
thewr agents would do him physical harm.”
The court's findings were substantially
supported by the evidence adduced at trial

Admussion of Documentary and Testimo-
nial Endence Over Apyellants’ Objec-
tions Did Not Resuit In A Miscarriage of
Justice

Armstrong’s defense was predicated on
his claim that he reasonably believed the
Church intended to cause him harm, and
that he could prevent the apprehended
harm only by taking the documents, even
though the taking resulted in harm to the
Church.

(6] L. Plaintiffs complain of the trial
court's admission of documentary and test-
monial evidence concerning the history of

he deliversd the documents (0 his antorney.
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Armstrong’s relationship with the Charch,
and certain peuctices of the Church i rela-
tion to its members, as well as its former
members and/or critics. The record is re-
plete with statementa of the court’'s recog-
nition of the limited purpose for which the
complained of statements were properly ad-
mitted, ie., t0 prove Armstroag’s state of
mind when he converted the Church's doe
uments. These statements are referenced
in Armstrong’s briefs, and acknowledged
by plaintiffs.

Plaintiffs compiain that certain testimo-
ny of defense withesses was irrelevant, as
there was 0o showing that Armstrong was
aware of the facts 0 which the withesses
wstfied. The testimony in question was
largely corroborative of Armstrong’s test-
mony with respect to Church practices af-
fecting his state of mind, and was reievant
t0 the issue of the reasonableness of his
belief that the Church intanded to cause
him harm.

(7] Phintiffs complain, finaily, that the
trial court’s statement of decision shows
the court improperly cotsidered the evi
dence admitted for the limited purpose of
establishing Armstrong’s state of mind.
We are satisfled the complained of com-
ments reflect the court’s findings on the
elements of the justification defense assert-
od by Armstrong, and that neither the adé
mission of the evidence nor the court's
comments resulted in & miscarriage of jus-
tes. (Cal Coamst, art. VI, § 13)

DECISION

The judgment is affirmed. The order
vacating the order sealing the record in the
wial court is reversed. Each party to bear
its own costs on this appeal

KLEIN, PJ., and HINZ, J., concur.

More was oot required.




