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APPEALS FOR THE N!NTH CIRCUIT
_ JUSTICE BLACKMUN delivered the opinion of the Court.’
This case arises out of the efforts of the Criminal Investige-

" . tion Division of the Internal Revenue Service (IRS) to inves-

tigate the tax returns of L. Ron Hubbard, founder of the

* Church of Scientology (the Church), for the calendar years

1979 through 1983. We granted certiorari, —— U. 8. -——
{1988), to consider two issues that have divided the Courts of

‘Appeals. " The first is whether, when a district court en-

forces an IRS summons, see 26 U. S. C. §7604, the court
may condition its enforcemént order by placing restrictions
on the disclosure of the summoned information.' :Fhe Court
of Appeals in this case upheld the restrictions. Weaffirm its
judgment on that issue by an equally divided Courts™
“The second issue concerns the testimonial privilege for
attorney-client communications agi,‘t mox:h" pmfo?hrly, the
generally recognized exception to that privilege for communi-
cations in furtherance of mtu'eillegl.lconduct—the,‘so-ullefl
“crime-fraud” exception. The specific question presented is

~ whether the applicability of the crime-fraud exception must

be established by “independent evidence” (i. e., without ref-

" erence to the content of the contested communicatiohs them- -
- selves), or, alternatively, whether the applicability of that

‘exception can be resolved by an in camera inspection of the
allegedly privileged material.? We reject the “independent
evidence” approach and hold that the district court, under
circumstances we explore below, and at the behest of the

party opposing the claim of privilege, may conduct axi ¥ cam- -

era review of the materials in question. Because the Court
of Appeals considered only “independent evidence,” we va-

"cate its judgment on this issue and remand the case for fur-
ther proceedings.* . . .. . ..

‘In the course of its investigation, the IRS sought access
to 49 documents that had been filed with the Clerk of the
Los Angeles County Superior Court in connection with a case
entitled Church of Scientology of California v. Armastrong,
No."C420 153, -‘The Armstrong kitigation involved, among

other things, a charge by the Church that one of its for-.

mer members, Gerald Armstrong, had obtained by uniawful
means documentary materials relating to Church activities,
including two tapes. Some of the documents sought by the
IRS had been filed under seal. : R

The IRS, by its Special Agent Steven Petersell, served a

; * summons upon the Clerk on October 24, 1984, pursumnt to 26

U. S. C. §7608, demanding that he produce.the 49 docu-
ments.*, -The tapes were among those listed. = App. 38--38.
On November 21, IRS agents were permitted to inspect and
copy some of the summoned materials, including the tapes.
On November 27, the Church and Mary Sue Hubbard, who
had intervened in Armsirong, secured a temporary restrain-
ing order from the United States District Court for the Cen-
tral District of Californis. - The order reqiiired the IRS to file
with the District Court all materials acquired on November

B Pm‘g Appe

21 and all reproductions and notes related thereto, pending
disposition of the intervenors’ motion for a preliminary in-
junetion to bar IRS use of these ' materials. - Exh 2 to Peti-

- tion to Enforce Internal Revenue Summons. By order dated

" December 10, the District Court returned to the IRS all ma-

terials except the tapes and IRS' notes reflecting their con-
tents. See App. 80. o o
‘Onlmmls,lsss,themsmedinthenmmacmrta
petition to enforce its summons. In addition to the tapes,

| theIRSsoughtlzsealeddocumentstheClerkhadrefusedbo

-produce in to the IRS summons. The Cl}urch and
Mary Sue Hubbard intervened to oppose production of the
tapes and the sealed documents. Respondents glaxmed that
IRS was not seeking the documents in good faith, and_ob-
jected on grounds of lack of relevance and attorney-client

Respondents asserted the privilege as a barto disclosure of
the tapes. The IRS argued, among other things, however,
that the tapes fell within the crime-fraud exception to the
attorney-client privilege, and urged the District Court to lis-

. ten to the tapes in the course of making its privilege deter-
_mination. In addition, the IRS submitted to the court two
" declarations by Agent Petersell. -In the first, Petersell
_stated his grounds for believing that the tapes were relevant
to the investigation. See March 8, 1985, declaration 8. In
the second, Petersell offered a description of the tapes
contents, based on information he received during several in-
terviews. -Appended to this declaration—over respondents’
objection--were partial transeripts of the tapes, which the
IRS lawfully had obtained from a confidential source. See '
‘March 15, 1985, declaration (filled under seal). In subse-
quent briefing, the IRS reiterated its request that the Dis-
trict Court listen to the tapes in camera before making its

After oral argument and an evidentiary hearing, the Dis-

trict Court rejected respondents’ claim of bad faith. App. to’
Pet. for Cert. 27a. The court ordered production of 5 of the
12 documents, id., at 28a, and specified: “The documents de- -
livered hereunder shall not be delivered to any other govern- -
ment agency by the IRS unless criminal tax prosecution is
sought or an Order of Court is obtained.” Id., at 29a.
" “Turning to the tapes, the District Court ruled that re-
spondents had demonstrated that they contain confidential
attorney-client communications, that the privilege had not
been waived, and that “[tlhe ‘fraud-crime’ exception to the
attorney-client privilege does not apply. The quoted ex-
cerpts tend to show or admit past fraud but there is no clear
indication that future fraud or crime is being plarmed.”
Id., 28a. On this basis, the court held that the Clerk “need
not produce its copy of the tapes pursuant to the summons.”
Id., at 2%a. The District Court denied the IRS’ motion for
reconsideration, rejecting the IRS’ renewed request that the
court listen to the tapes in toto. “While this was at one time
discussed with counsel, thereafter Mr. Petersell’s declaration
was submitted, and no one suggested that this was an inade-
quate basis on which to determine the attorney-client privi-
lege question.” Id., et 25a~26s. ... . et

Respondents appealed to the Court of Appeals for the

. Ninth Circuit, and the IRS cross-appeiled on two relevant

grounds, First, the IRS claimed that the District Court
abused its discretion by placing conditions on IRS’ future use
of the subpoenaed information. The Court of Appeals dis-.
agreed, holding: “A district court may, when appropriate,
condition enforcement of a summons on the IRS’ agreeing
to abide by disclosure restrictions.” 809 F. 2d 1411, 1417

-Second, the IRS contended that the District Court erred
in rejecting the application of the crime-fraud exception
to the tapes. In particular, the IRS argued that the Dis-

. triet Court incorrectly held that the IRS had abandoned,
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its request for in camera review of the tapes, and that the
_court should have listened to the tapes before ruling that the
crime-fraud exception was inapplicable. Answering Brief
for United States as Appellee and Opening Brief for United
States as Cross-Appellant 48-49 (8led under seal). Re-

spondents contended, in contrast, that the Distriet Court .

erred in the opposite direction: they argued that it was errar
for the court to rely on the partial transeripts, because “[iln

this Circuit, a party cannot rely on the communications them--

Belves —whether by listening to the tapes or reviewing ex-
cerpts or transcripts of them—to bear its burden to invoke
the exception but must bear the burden by independent evi-
dence. This is the clear and unambiguous holding of United
States v. Shewfelt, 455 F. 2d 836 (9th Cir.), cert. denied, 406
U. 8. 944 (1972)" (emphasis added). Answering Brief for
Church of Scientology of California and Mary Sue Hubbard
s Cross-Appellees and Reply Brief as Appellants 24 (iled
under seal). ‘ o

The panel of the Court of Appeals agreed with respondents
that, under Shewfelt, “the Government's evidence of erime or
fraud must come from sources independent of the attorney-
client communications recorded on the tapes,” 809 F. 2d, at

- 1418, thereby implicitly hoiding that even if the IRS had
properly preserved its demand for in camera review, the
_ District Court would have been without power to grant it.
“The Court of Appeals then reviewed “the Government’s in-
dependent evidence.” Id., at 1418-1419. That review ap-
‘pears to have excluded the partial transcripts, and thus the
Court of Appeals implicitly agreed with respondents that it
was improper for the District Court to have considered even
the partial transcripts. See Brief for United States 7. On

* the basis of its review of the “independent evidence,” the
Court of Appeals affirmed the District Court’s determination
that the IRS had failed to establish the applicability of the
crime-fraud exception. 809 F. 2d, at 1419, , )

The full Court of Appeals vacated the panel opinion and
ordered en bane review, on the basis of & perceived conflict
between Shewfelt and United States v. Friedman, 445 F. 2d
1076 (CA9), cert. denied, 404 U. S. 958 (1971). 832 F. 2d
127 (1987). Upoen consideration, & majority of the limited

- en bané court, see Ninth Cireuit Rule 85-3, determined that
the intracircuit conflict was illusory; it agreed with re-
spondents that Friedman did not address the independent-
evidence rule. 842 F. 2d 1185, 1136 (1988), amended by 850
F. 2d 610 (1988). ‘The limited en banc court vacated the
order for rehearing en banc as improvidently granted and re-
instated the panel opinion in relevant part. Ibid.

1 , _

This Court is evenly divided with respect to the issue of
the power of a Distriet Court to place restrictions upon the
dissemination by the IRS of information obtained through
a §7604 subpoena-enforcement action. We therefore affim
the judgment of the Court of Appeals insofar as it upheld the
District Court’s conditional-enforcement order. .

Questions of privilege that arise in the course of the ad-
Judication of federal rights are “governed by the principles
of the common law as they may be interpreted by the courts

of the United States in the light of reason and experience.”
Fed. Rule Evid. 501.

leges for confidential communications known to the common
law.”

has changed over time, see 8 J. Wigmore, Evidence §2290
(McNaughton rev. 1961),* courts long have viewed its central
concern as one “to encourage full and frank communication
between attorneys and their clients and thereby promote

‘ padg Melhtnghﬂ

) We have récognized the sttorney-
client privilege under federal law, as “the oldest of the privi-

Upjohn Co. v. United States, 449 U. S. 883, 889
(1881).  Although the underlying rationale for the privilege -

broader public interests in the observance of law and admin-
Istration of justice.” Upjohn, 449 U. S., at 889. -, That pur-
pose, of course, réquires that clients be free to “make full dis-
closure to their attorneyé” of past wrongdoings, ‘Fisher v.
United States, 425 U. 8. 391, 408 (1976), in order that-the cli-
“ént may obtain “the aid of persons having knowledge of the"
law and skilled in its practice.” Hunt v.. Blackburn, 128
U.-8. 464, 470 (1888). : S
_The attorney-client privilege is not without its eosts.
CL. Trammel v. United States, 445 U. S. 40, 50 (1980)..
“{Slince the privilege has the effect of withholding rele-
vant information from the factfinder, it applies only where

hecessary to achieve its purpose.” Fisher, 425 U. 8., at |

408. The attorney-client privilege must necessarily protect
the confidences of wrongdoers, but the reason for that pro-
tection—the centrality of open client and attorney eommu-
nication to the proper functioning of our adversary system
of justice—“ceasles) to operate at a certain point, namely,
where the desired advice refers nof to prior ing, but

to future wrongdoing.” 8 Wigmore, §2298, p. 578 {emphasis

in original); see also Clark v. United States, 289 U, S. 1,15

(1833). It is the purpose of the crime-frand exception to the
attorney-client privilege to assure that the “seal of secrecy,”
4bid., between lawyer and client does not extend to communi-
uﬁons“madefortbepurpmofgattingtdvieeforthe com--

" mission of a fraud” or erime. O'Rourke v. Davbishire, {1920]

A C. 581,604 T L
: 'I‘he’DistrictCourtmdtheCom-toprpenls'foundthntthe
tapes at issue in this case recorded attarney-client communi-
aﬁomnndthattheprivﬂegehadmtbeenwﬁvedwhenthe
tapes were inadvertently given to Armstrong. 809 F. 2d, at
1417 (noting thit Armstrong had acquired the tapes from L.
Ron Hubbard’s personal secretary, who was under the mis-
taken impression that the tapes were blank). . These findings
are not at issue here, Thus, the remaining obstacle to re-
spondents’ sueccessful assertion of the privilege is the IRS’
contention that the recorded attorney-client communications
‘were made in furtherance of a future crime or frand. :
‘A variety of quéstions may arise when g party raises the
crime-fraud ‘exception. The parties to this case have not
been in complete agreement as to which of these questions ,
are presented here. ' In an effort to clarify the matter, we
observe, first, that we need not decide the quantum of proof
necessary ultimately to establish the applicability of the
trime-fraud exception. - Cf, Clark, 289 U. 8., at 15, quoting.
O'Rourke; S. Stone & 8. Liebman, Testimonial Privileges
$1.65, p. 207 (1988). Rather, we are concérned here with
the type of evidence that may be used to make that ultimate
showing. Within that general ares of inquiry, the initial
question in' this case is whether a district court, at the
request of the party opposing the privilege, may review the
allegedly privileged communications in camera to determine
whether the crime-fraud exception applies.®. . If such in cam-
era review is permitted, the second question we must -con-
sider is whether some threshold evidentiary showing is
needed before the district court may undertake the requested
review. Finally, if a threshold showing is required, we must
consider the type of evidence the opposing party may use to
meet it: 1. e., in'this case, whether the partial transcripts the
IRS possessed may be used for that purpose. = - -
s i ; P N »A Leornaoen LS D s
“We consider first the question whether a district court may
ever honor the request of the party opposing the privilege
to conduct an in camera review of allegedly privileged com-
munications to determine whether those communications fall
within the crime-fraud exception. We conclude that no ex-
press provision of the Federal Rules of Evidence bars such
use of in camerg review, and that it would be unwise to pro-
hibit it in all instances as a matter of federal common law.?.
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At first blush, two provisions of the Federal Rulés of Evi-

‘dence would appesar to be velevint. ~Rule 104(a) provides:

““Prelimiriary questions concerning the fualification of a per-
30n to be a witness, the existence of a privilege, or the admis-
sibility of evidence shall be determined by the comrt . .- .

In making its determination it is not bound by ‘the rules of -

evidence except those with respect to privileges” (emphasis

_-added). Rule 1101(c) provides”“The rule with respeet to

privileges applies at all stages of all actions, cases, and pro-
ceedings.” ' Taken-together, these Rules might be read to es-
tablish that in & summons-enforcement proceeding, attorney-
client communications cannot be considered by the distriet
court in making its erime-fraud ruling: to do otherwise, under
“this view, would be to make the crime-fraud determination
without due regard to the existence of the privilege.

Even those scholars who support this reading of Rule -

.104(a) acknowledge that it leads to an absurd result.

.+ “Because the judge must honor claims of privilege
made during his preliminary fact determinations, many
exceptions to the rules of privilege will become “dead
letters,’ since the preliminary facts that give rise to

" these exceptions can never be proved. For example, an

-+ exception to the attorney-client privilege provides that
i “there is no privilege if the communication was made to
. . enable anyone to commit a erime or fraud. " There is vir-
- tually no way in-which the exception can ever be proved,
-save by compelling disclosure of the contents of the com-
munication; Rule:-104(s) provides that this cannot be
done.” 21 C. Wright & K. Graham, Federal Practice

. & Procedure: Evidence §5055, p. 276 (1977). (footnote

. We find this Draconian interpretation of Rule 104(a) in-

consistent with the Rule’s plain language. The Rule does

not _provide by its terms that all materials as to which.a
. “clai[m] of privilege” is made must be excluded from consid-
eration. In that critical respect, the language of Rule 104(a)
is markedly different from the comparable California evi-
" dence rule, which provides that “the presiding officer may
not require disclosure of information claimed to be privileged
under this division in order to rule on the claim of privilege.”
Cal. Evidence Code §915(a) (West 1966 & Supp. '1989) (em-
phasis added).® There is no reason to read Rule 104(a) as if
its text were identical to that of the California rule.. -~
Nor does it make sense to us to assume, as respondents
have throughout this litigation, that once the attorney-client
nature of the contested communications is established, those
communications must be treated as presumptively privileged
for evidentiary purposes until the privilege is “defeated”
or “stripped away” by proof that the communications took
place in the course of planning future crime or fraud. See
Brief for Respondents 15 (asserting that respondents had
“established their entitlement to the privilege,” and that the
comimunications had been “determined to be privileged,” be-
fore the crime-fraud question was resolved). Although some’
language in Clark might be read as supporting this view, see
289 U. 8., at 15, respondents acknowledged at oral argument.

that no prior holding of this Court requires the imposition of a

strict progression of proof in crime-fraud cases. See Tr. of

. We see no basis for holding that t;he_ tapes in this casemust

be deemed privileged under Rule 104(a) while the question of
<rime or fraud remains open. - Indeed, respondents concede
that “if the proponeni of the privilege is able to sustain its
burden only by submitting the communications to the court”
for in camera review, Brief for Respondents 14-15 (emphasis
in original), the court is not required to avert its eyes (or
close its ears) once it concludes that the commumication would
be privileged, if the court found the erime-fraud exception in-

- -Baily Appellate Report

applicable. - Rather, respondents acknowledge that the court

may “then consider the same communications to determine if

the opponent of the privilege has established that the crime-

Traud exception applies.” Jd.,at 15. Were the tapes truly

deemed privileged under Rule 104(a) at the moment the trial

" client communications, district courts would be required
to draw precisely the counterintuitive distinction that re-
spondents wisely reject. ‘We thus shall not adopt & reading
of Rule 104(a) that would treat the contested communications
as “privileged” for purposes of the Rule, and we shall not in-
terpret Rule 104(a) as categorically prohibiting the party op-

 posing the privilege on crime-fraud grounds from relying on
the results of an in camera review of the communications.

i Having determined that Rule 104(a) does not prohibit the
tn cameru review sought by the IRS, we must address the
question as & matter of the federsl common law of privileges.
Soe. Rule 501. We conclude that s complete prohibition.
against opponents’ use of in camera review to establish the
applicability of the erime-fraud exception is inconsistent with
the policies underlying the privilege. =~~~ -~ -
""-W_e begin.our analysis by recognizing that disclosure of al-

-legediy privileged materials to the district court for purposes
of determining the merits of & claim of privilege does not have
the legal effect of terminating the privilege. '‘Indeed, this
Court has approved the practice of requiring parties who
seek to avoid disclosure of documents to make the documents

‘svailable for in camera inspection, see Kerr v. United States
District Court, 426 U. 8. 894, 404405 (1976), and the prac-
tice is well established in the federal courts.: See, ¢. §., fnre
Antitrust Grand Jury, 805 F. 2d 155, 168 (CA6 1986); In re
Vargas, 723 F..2d 1461, 1487 (CA10 1983); United States v.
Lawless, 709 F. 2d 485, 486, 488 (CA7 1983); In v Grand
Jury Wiiness, 686 F. 2d 859, 862 (CA9 1882). - Respondents
do not dispute this point: they acknowledge that they would
have been free to request in camera review to establish the
fact that the tapes involved attorney-client communications,
had they been unable to muster independent evidence to

.. court concludes they contain potentially privileged attorney-

&

‘Once it is clear that in camera review does not destroy the
privileged nature of the contested communiceations, the ques-
tion of the propriety of that review turns on whether the poli-
cies underlying the privilege and its exceptions are better
fostered by permitting such review or by prohibiting it. In
our view, the costs of imposing an absolute bar to consider-
ation of the communications #n camera for purpose of estab-
lishing the erime-fraud exception are intolerably high. : ..~

-~ “No matter how light the burden of proof which confronts
the party claiming the exception, there are many blatant .

abuses of privilege which cannot be substantiated by extrin:
gic evidence. - This is particularly true . . i"of ... . ‘situa-

- Friday, June 25, 1989
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tions in which an alleged illegal proposal is made in the eon~

text of a relationship which has an apparent legitimate end.”

Note, The Future Crime or Tort Exception to Communica-

tions Privileges, 77 Harv. L. Rev. 780, 737 (1964)." A per

#¢ rule that the communications in ‘question may never be -

considered creates, we feel, too great an impediment to
the proper functioning of the adversary process. - See gener-
ally 2 D. ‘Louisell & C. Mueller, :Federal Evidence §218,

'Pp. 828-829 (1985); 2J. Weinstein & M. Berger, Weinstein's -

Evidence 1503(dX101], p. 503-71. - "This view is’ consist-
_ent with current trends in the law. ' Compare National Con-
ference of Commissioners on Uniform State Laws, Uniform

Rules of Evidence, Rule 26(2)(a) (1953 ed.) {“such privilege ~
shall not extend . . . to'a communication if the judge finds -

that spﬂident evidence, aside from the communication, has
been introduced to warrant & finding that the legal service
- was sought or obtained in order to enable or aid the client to
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- eommit or plan to commit & erime or tort” (emphasis added)),

reprinted in 1 J. Bailey & O. Trelles, The Federal Rules
of Evidence: Legislative Histories and Related Documents
'(1980), with 18A Uniform Laws Annotated, Uniform Rules of
Evidence, Rule 502 (adopted 1874) (omitting explicit inde-
pendmtcvidmnqﬁmmont). - - -

- ‘We turn to the question whether in camera review at the
behest of the party asserting the crime-fraud exception is al-
Ways permissible, or, in contrast, whether the party seeking
n.camera review must make some threshold showing that
such review is appropriate. In addressing this question, we
attend to the detrimental effect, if any, of in comera review
on the policies underlying the privilege and on the orderly ad-
ministration of justice in our courts. We conclude that some

- such showing must be made.

- Our endorsement of the practice of testing proponents’
prm'lege claims through in camera review of the allegedly

privileged documents has not been without reservation. -

This Court noted in United States v. Reynolds, 345 1. S.1
(1858), a case which presented a delicate question concerning
the disclosure of military secrets, that “examination of the
evidence, even by the judge alone, in chambers” might in

v_lomeelm“jeopudizethesecuritywhicht.heprivﬂegeis

‘meant to protect.” JId., at 10.  Analogizing to elaims of
Fifth Amendment privilege, it observed more generally:
*“Too much judicial inquiry into the claim of privilege wounld
force disclosure of the thing the privilege was meant to pro-
tect, while a complete abandonment of judicial control would
lead to intolerable sbuses.” Id.,at 8. ,

The Court in Reynolds recognized that some compromise
must be reached. See also United States v. Weisman, 111
F. 2d 260, 261-262 (CA2 1940). In Reynolds, it declined to
“go 80 far as to say that the court may automatically require
a complete disclosure to the judge before the elaim of privi-

lege will be accepted in any case” (emphasis added). 845

U. 8., 8t 10. We think that much the same result is in order
here. - ‘

A blanket rule allowing in camera review as a teol for
determining the applicability of the erime-fraud exception, as
Reynolds suggests, would place the policy of protecting open
and legitimate disclosure between attorneys and clients at
undue risk. There is also reason to be concerned about the
possible due process implications of routine use of in camera
proceedings. See, ¢é. g., In re John Doe Corp., 675 F. 2d
482, 489~-490 (CA2 1982); In re Special September 1978 Grand
Jury, 640 F. 2d 49, 56-58 (CA7 1980). Finally, we cannot
ignore the burdens in camera review places upon the district
courts, which may well be required to evaluate large .evi-
dentiary records without open adversarial guidance by the

There is no reason to permit opponents of the privilege to

4‘ engage in groundless fishing expeditions, with the district
. courts as their unwitting (and perhaps unwilling) agents,

Courts of Appeals have suggested that in camera review is
available to evaluate claims of crime or fraud only “when jus-

- tified,” In re John Doe Corp., 675 F. 2d, at 490, or “[iln ap-
“propriate cases.” In re Sealed Case, 219 U. S. App. D. C.

185, 217, 676 F. 2d 798, 815 (1982) (opinion of Wright, J.).
Indeed, the Solicitor General conceded at oral argument {al-

beit reluctantly) that a district court would be mistaken if it

reviewed documents in camera solely because “the govern-
ment beg{ged it}” to do 50, “with no reason to suspect crime
orfraud.” Tr. of Oral Arg. 26; see alsoid., at 60. We agree,

-, In fashioning a standard for determining when in camere

review is appropriate, we begin with the observation that
“in camera inspection . . . is a smaller intrusion upon the
confidentiality of the attorney-client relationship than is pub-
Ec disclosure.” ~ Fried, Too High a Price for Truth: The Ex-

- have been determin.

-ception to the Attorney-Client Privilege for Contemplated
Crimes and Frauds, 64 N. C. L. Rev. 443, 467 (1986). We
therefore conclude that a lesser evidentiary showing is
needed to trigger-in camera review than i8 required ulti-
“mately to overcome the privilege. Jbid. . The threshold we
set, inotherwords,neednotheam'ingentone.

, '~Wethinkthatthefoﬂovvingstandard;txikastheeomct-

balance. - Before engaging in in camerg review to determine
the applicability -of the -crime-fraud exe.eption, ““the judge

L SN |
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lhouldrequireashowingofaﬁctunlbmsadeqmtomp-. o

. port a good faith belief by a reasonable person,” Caldwell v.

District Court, 644 P, 2d 26, 88 (Colo. 1982), that in camera
review of the materials may reveal evidence to establigh the
claim that the crime-fraud exception applies. _

- Once that showing is made, the decision whether to engege
hincapwmreviewmt:inthesounddismﬁonofthedis—
tricteourt.uThecourtshouldmakethxtdedsiminlizht
of the facts and circumstances of the particular case, includ-
ing, among other things, the volume of materials the district
court has been asked to review, the relevant importance to
the case of the alleged privileged information, and the likeli-
hood that the evidence produced through in camerg review,
together with other available evidence then before the court,
will establish that the erime-fraud exception does apply.
'I'hedistrictoom'tisdsoﬁ'eetodeferitsincamnviewif
it concludes that additional evidence in support of the erime-

fraud exception may be available that is not allegedly privi-

leged, and that production of the additional evidence will not
unduly disrupt or delay the proceedings. o
C .

The question remains as to what kind of evidence a distriet
court may consider in determining whether it has the disere-
tion to undertake an in camera review of an allegedly privi-
leged communication at the behest of the party opposing the
privilege. - Here, the issue is whether the partial transeripts
may be used by the IRS in support of its request for in cam-
era review of the tapes. - v R :

‘The answer to that question, in the first instance, must be
found in Rule 104(a), which establishes that materials that
h to be privileged may not be considered
inmaking the preliminary determination of the existence of a
privilege. Neither the District Court nor the Court of Ap-
pealg made factual findings as to the privileged nature of the
partial transcripts, 80 we cannot determine on this record
whether Rule 104(a) would bar their consideration, -

- Assuming for the moment, however, that no rule of privi-
legebmtheIRS’useofthepartinln'ansa-ipts, we fail to see
what purpose would be served by excluding the transcripts
from the District Court’s consideration. There can be little
doubt that partial transeripts, or other evidence directly but
~|r3coqxpletely reflecting the content of the contested commu-
nications, generally will be strong evidence of the subjeet

matter of the communications themselves. Permitting dis-

trict courts to consider this type of evidence would aid them
substantially in rapidly and reliably determining whether in

‘camera review is appropriate.

Respondents suggest only one serious countervailing con-

sideration. In their view, & rule that would allow an oppo- -

_nent of the privilege to rely on such material would encowr-
-age litigants to elicit confidential information from disaffected
. employees or others who have access to the information.
Tr. of Oral Arg. 40-41. We think that deterring the aggres-

' sive pursuit of relevant information from third-party sources

is not sufficiently central to the policies of the attorney-client
privilege to require us to adopt the exclusionary rule urged
by respondents. We conclude that the party opposing the
‘privilege may use any nonprivileged evidence in support of
.its request for in camera review, even if its evidence is not
*independent” of the contested communications as the Couxt
of Appeals uses that term.® ' R A
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U Ynsum. we conclude that a rigid independent evidence re- ,'_?;i,‘,;“,,gﬁ;ggm el “_’;‘:‘ﬁ‘?‘; e o daacribe the show-
% . . quirement does not fdmport with “reason and experience,” - nar, The Crime or Fraud Exception to the Attorney-Client Privilege, 47

+ 1 ~Ted. Rule Evid. 501, and we decline to adopt it a5 part of A B, 4 J. 708, 710-712 (1961); Note, 51 Breokiyn L. Rev. 913, 918-919
v the developing federal common law of evidentiary privileges. - g:st:(:x &MM m:d M u:d z:s: in ﬂ.ﬂﬁp
‘We hold that'in camera review may be used to det.em.xme text of the fraud exception, bowever, the standard is used to dispel the
whether allegedly privileged attorney-client communications =5t oLibe aud exception, affording the client an opportunity to rebat
fall within the crime-fraud exception. We ftn‘thgr 1.101d, how-, e prima fscis showing” {emphasis in original)), Ses also Fr rs Grand
sver, that before a district court may engage in in COMEre  Jury Subosna Duces Tacurs Dated Septessber 15, 1088,:781:E. 24 1082,
review at the request of the party opposing the privilege, 3039 (CA2 1884). -In using the phrase in Clark, the Court was sware of
that party must present evidence sufficient to support a rea- ‘scholarly controversy concerning the role of the judge in the decision of
sonable belief that in camera review may yield evidence that "‘“"g““’“""" Juestions of {act. See 289 U. S., at 14, . *. The quan-.
ey At b
establishes the exception’s applicability.  Finally, we hold mw m.mmms: :‘m mm.dm:‘;mmty ?ummwm i MMO:: :-f
that the threshold showing to obtain in camera review may oy in Detarniing the Admissbily of Evidence, 40 Harv, L Bov. 36,
be met by using any relevant evidence, lawfully obtained, 400 (eriticizing courts insofar ss they *have allowed themselves to be led
that has not been adjudicated to be privileged. .- into holding that only a superficial, one-sided showing is sllowable o any
Because the Court of Appeals employed & rigid independ- ~ dmissibility controversy”), 414—424 (exploring alternative rales) (1427); 21
snt-evidence requirement which categorically excluded the G- Wright & K. Graham, Federal Practce and Procedre: Evidancs § 5082,
partial transeripts and the tapes themselves from consider- P 248 (970) (muggesting, with Thepect i the proces, af proving .
. o . . e mrquﬁomofﬁct,tht‘{pkrhputulmk,lﬂundmgllieyek,tbt
ation, ‘we vacate its judgment on this issue and remand the s easier to do if you do not think too much sbout what you are doing™. In
~ ease for further proceedings consistent with this ‘opinion. light of the narrow question presented here for review, this ease is not the
y gne remand, the Court of Appeals should consider whether wyir:r m :: m m w-ﬁz the : the
v District Court’s refusal to listen to the tapes in toto was ) is case also suggest the question whether t
justified by the manner in which the IRS presented and pre-, POt barden. 1t o by oo ronaes Jﬁ&“&’s“ﬁ“&"&?ﬁ:
served its request for in camera review.® In the event the "question for this Court’s review. The IRS noted in its petiti i
hall - . \ 2 ‘petition for certio-
Comt,orAppeanholdsthatthemS’demmdforrevxewmns rari that the Court of Appeals had not considersd the partial transcripts in -
properly preserved, the Court of Appeals should then deter-  making its determination that the IRS had fatied $0 satablish the applicabil
mine, or remand the case to the District Court to determine ity of the crime-frand exception. See Pet. for Cart. 7-& The question
in the first instance, whether the IRS has presented s suff- Presenied for review, howsver, relates sclely 10 in cameru raview, & does
) identi . . P ; . . the relevant discussion in the petition. “See id., 2t 20-28. * -
clent evidentiary basis for in camera review, and whether, if The quastion whether the partial transcripts may be used 4 ieeting the
%0, it is appropriate for the District Court, in its discretion, IRS' ultimate burden of demonstrating the applicability of the crime-fraud

to grant such review. . e exception is fairly inzluded within the question presentad, howaver, and
: : L e 2L Qb is g0 ordeved. ‘ . / : o
¢ : .‘.'{usncz.Bammt'ooknopmin: the eonsideration or de- T TR AR vl L TR T
: a‘lonfft.h““”_', i ' S ’Mhmw‘ubm.ﬁWﬂAww

N R S _‘barred all use of in camers review'lor these purposes, although that is the
* Compare United States v. Author Services, Fnc.. 804 F. 24 1620, 1525~ fairest reading of the court’s opinion. >/Respondents st times appear to ad-
15626 (CA9 1986), opinion amended, 811 F. 24 1264 (1987), with Uited, \?ouuthupaition.mnrhth_w ition 19-21, but at times suggest
States v.'Barrett, 837 F. 2d 1841 (CAS 1988) (en baixc), cort. pending, otherwise. See Brief for Respondents 18; see also Reply Brief for United

No. 61’-11’0'5.,\ R States 15. The ambiguity in respondents’ position is perhaps due to the

, woA ' RN B ﬁctthattheymeptthprenﬁuthatiummrqvinwigpcmmdmdu,
'b' ’ *Compare United States v. Shewfelt, 455 F. 24 836 (CAD), cert. denied, .Circuit precedent in different circumstances ram those at issue in. thiv*

408 U. 8. 944.(1972), with In re Berkley & Co., 629 F. 2d 548 (CAS 1980), .  case—i. a.wbmtheprupomn:ofthepﬁvﬂmuoh{gmmm_%
*Respondents suggest that this case is now moot, because L. Ron Hub- demonmtetheappﬁuhﬂityofthepﬁvﬂepin:hh:_tpﬁmmﬁrnf
buddigdﬂmmryﬂ,m&.thusfondndngnymnhefcriminﬂhvﬁﬁg:: Mwmultuwhm&'mmmmwmwu
i ﬁm’dhim,mdbewmthcdevﬂmditoer.quhrdlwtheule-'\ mmth:tmorderuquiﬁngpm@ucﬁoqofspym_mmhq@nqtzwbe )
VAL taX years was terminated as a “closed ease.” Brief in Opposition wdmmtmmwmwmfm “Bedid.,at
-8-10. The IRS disagrees, largely because the civil tax audit has not besn ~ 20-21." ) - ) e e
«” terminated, and its result could affect the liability of Mr. Hubbard's estate. >
We are satisfied that a live controversy remains. . SR
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.7/ »A'yood example of the effect of the Califoria ruls is provided by the
. v v  Zolin. is 2 namnd T*COTdinthis case. While the disputed matters were being briefed in Fed- *
“The current Clerk of the Superior Court, Frank 8. Zolin, is 2 namad eral Distrie: Court, the state Superior Court held a hearing on & motion by
" fore the Court of Appeals or before this Cowrt. We use the trm “re- for ongoing litigation in Washington, D. C. The transcript of the hearing
‘spandents” to refer to Mary Sue Hubbard and the Church, the only active was made part of the record before the District Court in this case. He- * -
respondents in this Court. = . U P2 mmmnw.msovmuzwum‘swmmsm
B T , N sttorney-client conversations on the tapes réflect the planning or commis-
. ’3‘“”{‘ - AR Coe mawum,vmamurmuﬂm,
“#The IRS denied that the transeripts were made using tapes obtained  P- 2. claim was supported by several declarations and other extrin-
mmgsm::raumrm-nymmmm. Agent Petersell ~ 8ic evidence. The Government noted, howaver, that “the tape recordings
declared that “{tJhe partial transcripts were not prepared by the Unitad themulvnwoulga..bcthebonmdmuoloxuﬂywhtwu_.mm.
States from the tapes in the custody of the Superior Court for Los Angeles ~ [d., &t 83 The intarvenars stressed that, as & matter of Califorgie law,
County, California, noi from copies of the tape now in the custody of the ~ “YOu Car’t show the tapes are not privileged by the contents.” ' 4., st 58;
" Clerk of this Court. The transcripts were obtained from & confidenzial ~ Se¢ also jd., at 68. - The Superior Court acimowledged the premise that

il A . issuance of this summona,  YOU SAN't look at the conversation itself to make [the'crimé-fraud] deter-
m:m:;”nz a part tpcx"‘ku"nt: ;? ientology v. Armstrong,’ minxtion,” id., at 74, and concluded that the extrinsic evidence was not suf-

No. 410158, nor an attorney for any party in that proceeding.” See Dec- ﬁuw”m“"?"m‘“‘“““““m"?"t‘f’!“?"
hhﬁun:fa'uentl’etendl{iaud‘gmhn, 1985, As the District Court < Plies. Id., at 75-76. TR NS T
made no finding of illegality, we assume for present purposes that the trgn- N COEAGEEED S N
WWWM T o / : “There are no findings as to whether respondents themselves would be
- o : : NS ‘pﬁvﬂegedmmhtademmd;bntkéymdueetheﬁarﬁﬂ‘mm
: B IR W R Nor‘hutherebeenmyhgﬂmdhbtn:lexplonﬁmofwheth&m
¥See also Hazard, An Historical Perspective on the ( jent  ents may claim privilege as a to the IRS' use of the copy of the tran-
. Privilege, 68 Calif. L. Rev. 1081 (1978); Devdopmenu—?rivngpde- +scripts it lawfully obtained- a third party, See, 2. 9., Devalop-

- munications, 98 Harv. L. Rev. 1450, 1455-1458 (I‘QS)/,’ e ments —Privileged Comyumubona,ss Harv. L. Rav., at 1848, 16601661
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the contezta of —tike the partial trun - Danny Thomas timely appeals from a grant of summary

e A

*The Court of Appeals also will have the to review the par.
to determine
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. Affairs office. An j vestigation

-infoxmed Gilmartin thayfie would be resigning effective.

Mided Internal Affairs with inform

ju’dgmgn’t in ‘favor of his employer, Pima’ Q6unty, and a

County employee, Sherifl Charlés._l}ubnik. Yhomas conjends
that the district cour d in gwarding simmary judgment

Cause genuine issues material fgef exist as 10 whether °

appelices’ refusal 1o (ransfd him, gfidehis continued place-

-ment at the Pima County Sheriis Department substation in
Ajo, Arizona, constituted: (1) X'vielation of his first amend- ¢

ment right of l‘reedom of exy
(2) wrongful constructived’
tion of emotional dist

omas was employed by the Pima Codty Sher-
pent (“the Departmem") from 1973 throuph June

he resigned for reasons unrelated to this actiqn,
Thomas'vas rehired by the Department in January 1984

: es would péplace him at Ajo as
aduated. On July 8, 19 B4, the candidates were

~ - During Thomas’s b XJo, he béecame aware of possi-
ble violations of Depanwental rules and state criminal laws
involving Deputy Sheets Xod two of Thomas's supervisors,
Ajo District Commang Liewtenant Garchow and Sergeant
Gilmartin, Thomas ref orted this,information to the Intc
authorized by appelfee
Dupnik, and Deséctive Newburn wa placed in charge/

Beginning/on March 19, 1984, Garchow and Sh€ ts were
placed on ddministrative leave, which was noNif¥éd until the
conclusibn of the investigation in carly May, ¢ Gilmartin
was pOt rclieved of his duties. Also during tite inveag ligation;

Omas requested through Internal Affaip that fic Be trans-
rred out of Ajo to ensure his persons safety. becau ke
feared possible retaliation from the offcers against whom
had made allcgation_s of wrongdoing”_ . )

Inlate Aprif 1984, Intcrnal AfRirs sustained Thomas's alle..
gations but.informed him thl Sheets, Gilmartin and Gar-
ChQw were not to be fired? On .April 30, -1984, Thomas

14, 1984. Approxima; Yy one weck after Thomas tendereddis

‘resignatidm, Dupni traveled to Ajo 1o personally ipform

Sheets, Gilartigfind Garchow of the disciplinary ag
be taken again them, but discovered upon his agfval that
the news of gife } ended punishments had alregdy reached
the officerg/At that doint, Dupnik instructed M/

10 find th€ source of 1he Jeal 3

:~-Uder'orde&f m Dougla écrieaﬁt
both Thomas and another depity; Crepl

plinary action. When Thomas refigd
Gordon suspended him; later thaf nig
inded the suspension and g thorized \ )

cson for the remainder ofhis time with th Departmeny,

painst appelices Pima Coynty
k, as well'as officers Douglas, Garchbe
.8 viojltion of his civil rights under 42 I\

onstructive discharge, and Jintentiony




