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Whhewmwulninguuhw Sn,o.y.ﬁ.k.ikep.
No. 84~1478, p. 121 (1976) (“There ie . . . no need for a specific statutory
mwmmmmdthmm[&]dnwmt.
mrbnadnhwuthinpointkhftmdimms.llp No. 84-478,
upm,atwt(nm)

*Over the course uf the copyright revision process, Congress fraquently
andorsed a negotiated compromise which years liter in 1976 it formally en-
acted with only minor revinions. See Mills Music, Inc. v. Suyder, 460
U. 8. 158, 160-1681 amw-mm

mmmuawmm, it is often difficuls t
demonstrate the existance of a right to control without avidarse of the ac-
2ual exercise of that right. Soolfumwv Geldermar., 566 F. 2d 1307,
1810-1311 (CAS 1978). :

"Ses, ¢. g., Hilton Int1 Co. v. NLRB, 890 F. 2 812, 820 (CA2 1062);
NLRB v. Muins Caterc:3, inc., 654 F. 24 172, 185 (CA1 1981), cert destied,
465 U. 8 NO (1982); W!m

®See, 4. g., Bartels v. Birminghom, 332 U. §. 126, 132 (1M4T); Hilton
_Intl Co., swpra, at 820; NLRB v. A. Duis Pyls, Inc., 608 F. 2d 579, 382
(CA3 1975); Restatement § £00EXd).

’Su.c.g NLRB v. United Ins. Co 800 U, auﬂmw
States v. Silk, 881 U. 8. 704, 717, vmuu'rr.oum NSF 24, at 1105;
‘Restatement § 220(2)e). :

®8ee, ¢. 9., Dumas, supra, st 1.00.

8, ¢ 0., United Ins. Co., supra, nzs&, Short v. Centrcl sma
Scutheast £ Southwest Aroas Pension Fuad, 729 F. 24 687, 574 (CAS'

»Ses, ¢. 9., Dumas, m&llﬁ,bnrdm.m atmﬂouv‘

Winpisinger, 258 U. S.App.D C. 148,861.8111‘.261532,1640(198");
Wlm

"'&e.c
nmsm upm.at&'l(.

®Seq, . 9., United Ins. Co., supra, st 259; Silk, supra, at 718; Dumnas,
* oupwa, ot 1106; Hilton Intl Co., supra, at 821; Rertaterrent § 220(2)Ch).

'Sn.c c Ruuumant gzzo(z)c).

" ®See, 0. ., Unwzu Co., upm mu 8., at 258; Dumas, supru, at
uu:anl’l

"Sn,c.y Dumas, matnw. )

‘hdemminhgwhthn:ﬂndmbmm‘numhm
"compwn 1o ¥ X agency, v hrve irsditiorally loviced for guidance to the Re-
statement of . Ses, ¢, g., Kelley v. Southern Pacific Co., 419

Y. S 818, 823-324, and n. 5 (1974); id.. at 832 (Stewart, J., concwrring fn
. judgmsent); Ward v. Atlcwtic Coast Lins R. Co., 362 U. S. 396, 400 (1960);

Bakerv. Tesas & Pociic B 132, 360 U. 3 %ul. 208 01950).
. *Naither CGNV ror Reid scught review of the Court, o Appeals’ re-

Bamh supra, at 138; Sitk, mpm.at'll’-?mdn,m

mang order. We therefora have no oceasion to pass judgment on apptics-
bility of the Act’s joint authors%ip provisions to this case.

TAXATION

DeductmsAreDenwdforPaymeuts
Made to Receive Religgious Services

' citeasasnamioqmmAnnﬁ o
SUPREME COURT OF THE UNITED STATES
L sy

HERNANDEZ v. COMMISSIONER OF
" INTERNAL REVENUE -

' cznnoummmuumosumoouxrormmn .

THE FIRST CIRCUIT
No. 87563 Argu-d November 28, 1988—Decided June §, 1089*

‘The Church of Sciantology (Church) provides *suditing” sessions designed
to increase members’ spiritual awarensss and training eourses at which
“perticipants study the tenets of the faith and seek to stiain the qual-
ifications necessary to co duct auditing seasions. Pursuant to 3 eentral
tenet known as the “doctrine of exchange,” the Church has set forth
achedules of mandatory fixed prices for anditing and training sessions
which vary according to a session’s langth and level of sophistication, and

- which are paid to branch churches. Under §170 of the Internal Reve-

nus Code of 1054, petitioners each sought to deduct such payments on
their federal income tax returns as a “charitable contribution,” which is
defined as a “contribution or gift” to eligible donses. After respondent
‘Commissioner of Internal Revenue (Commissioner or IRS) disallowed
‘these deductions on the ground that the payments were not “charitable

ottthlmMmz. mCoumdApmhmmdmpmma-
ors’ separate appeals. S
aa.rmmumam-mmmmgm
u‘llnlngpp q_nmmmwmmmmmmmu'o .

(a) Petitioners’ payments are not “contribution(s] or gift{s]® within the
meaning of §170. The legislative history of the “contribution or gift”
mmmmmw»mmumm
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X ot ,P‘"W,Ch:mm Mw&:mmg SUPRJWE COURT OF THE UNITED STATES .
mm:-:mmmww&mmd:ymimmg e © - Nos.B31-963 A §7-1616
Mmhnﬁmmmmmmhmpnmm : g :

Sactio : iot,0d - _-ROBERT L. HERNANDEZ, PETTTIONER
Mnmmznﬁdmmhtmh all religious entities, and »
it satisfles the requisite lhmmd“inquiry under the Clause, 87-963 ) Ly

M@ouﬂnhmﬁhﬂhdﬁgn@m,ﬁmwngm COMMISSIONER_OFINTERNALREVENUE

* tology in particular, Second, its primary effect —encouraging gifts to ouwmor‘muoummmmnawmscomor
wm.wummwmwmmmdm- APPEALS FOR THE FIRST CIRCUTT

no .
wmmm igion or & particular religious -
peactios. s primary socular tfoe ty g wuris l: tmconsti S%gERINE JEAN GRAIiAM. ET AL, PETI’I'IONERS’
i o by ey i e sl s - COMMISSIONER OF INTERNAL REVENUE
mmwnmwmchmhudm Although the R . :

L . “"“‘"-”,“1, :

o siaia powsr, or detadled ey and close sdmitis- g MARSHALL eliversd the opinion of the Court,
the o § 170 require the Government to place s menetary  Section 170 of the Internal Revenue Code of 1954, 26
il o pesscmn o § 1T roguire ¢ e sl to e cmtrary U, S. C. §170 (Code), permit 4 tapnye s deduct from

and o e ok that e &ashcometheamountofa“chu-itableeontribuﬁm” “The
ments are fully exempt from 2 quid pro quo analysis — Sotne edeﬁnes‘thsttemua“eontribuﬁonorzift”tbeertﬁn
o ot thame Payments ts deductible bacause i axcveds the vakiv of the eligible donees, includingentiﬁesormizedandoperutodex-
: tribution does not  clusively for religious purposes.! We granted certiorari to
m m% E'..‘a.. IRS has eachowsd ’deterqzine Whether taxpayers may deduct as

' V‘Mm,hrnomﬂmhthhﬂo{p‘m&lmr- ngtdeducttible. I o
© () Disallowance of petitioners’ §170 deductions does not violate the Scientology was founded in the 1950’s by L. Ron Hubbard,
Ngmc'-m. W““W“ﬁ;’”ﬂm‘* It is propagated today by a “mother church” in California
N y m
:e." “Sd‘”"”"‘ m""‘; A m"""‘ m"‘h‘.‘“ﬁ"u ﬁ?mmmwhmﬁﬁntﬂ g 8nd by numerous branch churches around the world. The

Security 2d 1310, 1313 (CA9 1987) ie .

consequence. Of no consequence is the fact that the Code al- 2 1810, ) 987), cert. denied, 486 U, 8. —(1988).
mwhmmﬁuﬁ:nudmpﬁm,m&cuﬁdium Scientologists believe that an immorta) spiritual
dplehthunnxmmbounmmbappmwan.mptu'cmm exists in every person. Apenonbecomeuwmofthis

" provides explicitly otherwise. Jd., st 261, Indeed, the Government’s itual dimension through a process known as “suditing.”*

ntarest h&?‘mmi" mmmm&i: Auditing involves a one-to-one encounter between a partici-

th:l.?b‘ﬁpﬁw;uwmmm&Ouhm.Hmimwp&ﬁ- ‘ mtﬂnwmuawmwammmmq

. . i 2, ) y
mﬂﬁhmwmdmﬁnzmm“ the_contentofeachleuionisnotindividuaﬂyuﬂoud. The
-dadmpaymcmwotheruﬁgimhuﬁtuﬁminmm‘m pmdelrztinswiritual 'wmbypww
hﬁﬂﬁﬁrﬂmﬂwwhwdm-wdw#ﬁﬁ aequentiallevelsofauditing,providedinlhortblochofﬁme
e aiee Sbout those fre o " ot ppraie smata  known as “intensives.» 83T. C. 675, 577 (1984), aff’d, 822 F.
mmwwwmmmw 2d 844 (CA9 1987). T S :
A,mmwaqummmﬂmwmpmﬂmh 'I‘heChurchnlsooﬂersmembersdoctrimlmmhm'
: cannot discern . o

i N artman, e s of sophistication. . In 1972, for example, the genare]
*Together with No, W-lﬁ;G.GauhamdaLv.Commuaucrq{hm :
nal - iorari o the United , ntuforludihngtmgedbom%toramhmnﬂiﬁngg
2 e, ¥ 0 the Ui Siatas Courof Azpeai _f"""'mmve;&eﬁmamg,pu,zsozmmq-mm-;

* ‘Ninth Cirend




-

A Daily Journal Corporation Pubhcatlon

Daily Appellate Report

- Wednesday, June 7, 1989

e O S o o e
Y

BC Moot d G o R

‘Wednesday, June 7, 1989.

tensive, the longest availsble. Specialized types of auditing
required higher fixed donations: a 12%- “Integri
essing” suditing intensive cost $750; & 12%-hour “Expanded
Dianetics” auditing intensive cost $950. This system of man-

dttu-yﬂxedcharguisbuedonneentrﬂunetof&:ientol-' P

~0gy known as the “doctrine of exchange,” according to which
 any time & person receives something he must pay something

back. Id., at 577-678. In so doi , & Scientologist main-
-tains “inflow” and “outflow” and avoids spiritual decline.
"819 F. 2d 1212, 1222 (CA1 1987).

gions are the Church’s primary source of income. The
Church promotes these sessions not only through newspaper,
magazine, and radio advertisements, but also through' free
lectures, free personality tests, and leaflets. The Church
dmmm.andindeedrewu'dswithaS%dimunt,ld-
vance payment for these sessions. 822 F. 24, at 847, The
‘Chmhofbenmmndsunmedporﬁomofpnpﬁdmdiﬁngor
;Ah-ﬁningfoa,lessmadminimﬁvechuge.

: mpeﬁtiomnhthueeomolidaudmeseuhnudepay-
menutoabmmhchurd:formdiﬁngortniningmsions.

~They sought to deduet these payments on their federal in-

come tax returns as charitable contributions under §170.
“Respondent Commissioner of the Internal Revenue Service

“(Commissioner or IRS) disallowed these deductions, finding

‘that the payments were not charitable contributions within
the meaning of §170.F -

The petitioners sought review of these determinations in
the Tax Court. That court consolidated for trial the cases
of the three petitioners in No. 87-1616: Katherine Jean
-Graham, Richard M. Hermann, and David Forbes Maynard.
. The petitioner in No. 87-963, Robert L. Hernandez, agreed
. to be bound by the findings in the consolidated Graham trial,
‘Teserving his right to a separate appeal. Before trial, the
Commissioner stipulated that the branch churches of Scien-

 tology are religious organizations entitled to receive tax-de-

ductible charitable contributions under the relevant sections
of the Code. This stipulation isolated as the sole statutory
issue whether payments for auditing or training sessions con-
stitute “contribution(s) or gift{s]” under §170.¢
meTuCounheldas-daybenchh-ia!duringwhiehﬂxe
taxpayers and others testified and submitted documentary
.exhibiudmibingthetemunderwhichthecmmhpm-
motes and provides auditing and training sessions. Based on
this record, the court upheld the Commissioner's decision,
83 T. C. 575 (1984). It observed first that the term “chari-
table contribution” in §170 is synonymous with the word
“gift,” which case Jaw had defined “as a voluntary transfer
of property by the owner to another without consideration
." Id., at 580, quoting DeJong v. Commissioner, 36
T. C. 896, 899 (1961) (emphasis in original) aff’d, 309 F. 24
873 (CA9 1962). It then determined that petitioners had re-
ceived consideration for their payments, namely, “the benefit

" of various religious services provided by the Church of Scien-

tology.” 83T. C.,at580. The Tax Court also rejected the
taxpayers’ constitutional challenges based on the Establish-
ment and Free Exercise Clauses of the First Amendment.

The Court of Appeals for the First Cireuit in petitioner
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mndeduchhkpaymenttoachmtablemninbon.'lbtd

ty Proc-+ m.eomuhorejecudHemmdu'lrgumentthatitmim-

~cost of providing these sessions. Id., at 1218,

Hernandex’ constitutional claims also faled. Because

§170 created no denominational preference on its face, Her-
nandez had shown no Establishment Clause violation. Jd.,
8t 1218-122].  As for the Free Exercise Clause challenge,
the emntndetexmined that denying the deduction did not
prevent Hernandez from paying for suditing and training
‘sessions and thereby observing Scientology’s doctrine of ex-
change. Moreover, granting a tax exemption would compro-
mise the integrity and fairness of the tax system. Id., at
1221-1225, o

The Ninth Cireuit also found that the taxpayers had re-

eeiveda“meuunble,:podﬂctemm...uaqlﬁquuo.

for the donation” they had made to the branch churches. 822

~F. 2d, at 848, 'I'hecourtreachedthisresultbyfocusingon i

“the external features” of the suditing and ‘training transac-
ﬁom,mmdyﬁctaebniquewhicb“lervesumexpediemfor
- any more intrusive inquiry into the motives of the payor,”

religious benefits to the taxpayer was irrelevant, for under
§ 170 “{i}t is the structure of the transaction, and not the type
of benefit received, that controls.” 1d., at 849. »
The Ninth Circuit also rejected the taxpayers’ constitu-
tional arguments. The tax deduction provision did not vio-
late the Establishment Clause because § 170 is “neutral in its
’m’mdreﬂectsnointent“tovisitadiubﬂityonapar-
ticular religion.” Id., at 853. Furthermore, that the tax-

uyenwmﬂd“havelwmoneytopaybotheChurch,orthat .

the Church [would) receive less money, {did] not rise to the
level of & burden on appellants’ ability to exercise their reli-
gious beliefs.” Jd., at 851. Indeed, because the taxpayers.
could still make charitable donations to the branch church,
gey were “not put to the choice of abandoning the doctrine

exchange or losing the government benefit, for they may
have both.” Ibid. Finally, the court noted that the compel-
ling governmental interest in “the maintenance of & sound
lnddniformtaxsyztem"counseledagnimtgnntinga&ee
exercise exemption. Jd., at 852-853. : '

We granted certiorari, 485 U. S, —— (198R); 486 U. S.
=~ (1988), to resolve a circuit conflict concerning the valid-
ity of charitable deductions for auditing and training pay-
ments.! We now affirm. R

For over 70 years, federal taxpayers have been allowed to
‘deduct the amount of contributions or gifts to charitable, reli-
[gious, and other eleemosynary institutions. ‘See 2 B. Bitt-
ker, Federal Taxation of Income, Estates and Gifts $35.1.1
(1981) (tracing history of charitable deduction). Section 170,

, the present provision, was enacted in 1954; it requires g tax-
" payer claiming the deduction to satisfy a number of condi-
tions.* The Commissioner’s stipulation in this case, how-

" Hernandez’ case, and for the Ninth Circuit in Graham, Her-, ever, has narrowed the statutory inquiry to one such condi-
- mann, and Maynard’s case, affirmed. The First Circuit re-

. jected Hernandez’ argument that under § 170, the IRS’ ordi- by

tion: whether petiti ’ payments for auditing and training
sessions are “eontn’bution[s] or gift{s]” within the

e -

'l?xe legislative history of the “contribution or gift” lim-
jt'ahon, though sparse, reveals that Congress intended to
differentiate between unrequited payments to qualified re-
cipientsmdgaymentsmadetomcbucipienuinutumior
'goods or services, Onlythefomerweredeemeddedueﬁble.
\ HmnndSenmRepomonthelmnxbﬂl,Mex-

educational,
;bonenuthateonldlikqwiupmvidcﬂnquidtorthemdn-‘lmple. both define “gifts” as payments “made with no ex-,

e Reea ea e e e,

Tt aes gt o e
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_ pectation of 2 financial return commensurate with the amount
of the gift.” S. Rep. No. 1622, 83d Cong., 2d Sess., 196
(1954); H. R. Rep. No. 1337, 83d Cong., 2d Sess., Ad4 (1954).
Using payments to hospitals as an example, both Reports
state that the gift characterization should not apply to “a
payment by an individual to & hospital in consideration of a
binding obligation to provide medical treatment for the indi-
vidual's employees. It would apply only if there were no
expectation of any quid pro quo from the hospital.” S. Rep.
No. 1622, supra, at 196 (emphasis added); H. Rep. No. 1337,
supra, at A44 (emphasis added).’ . :

" In ascertaining whether a given payment was made with
“the expectation of any quid pro quo,” S. Rep. No. 1622,
supra, at 196; H. Rep. No. 1337, supra, at A44, the Internal
Revenue Service (IRS) has customarily examined the exter-

"nal features of the transaction in question. This practice has
the advantage of obviating the need for the IRS to eonduct
imprecise inquiries into the motivations of individual taxpay-.
ers.  The lower courts have generally embraced this struc-
tural analysis. See, ¢. g., Singer Co. v. United States, 449
F. 2d 418, 422-423 (Ct. CL 1971) (applying this approach and
collecting cases), cited in United States v. American Bar En-
dowment, 477 U. S. 105, 117 (1986); see also 2 B. Bittker,
supra, at 1365.1.3 (collecting cases). Ve likewise focused on
external features in United States v. American Bar Endow-
ment, 477 U. S. 105 (1986), to resolve the taxpayers’ claims
that they were entitled to partial deductions for premiums
paid to0 a charitable organization for insurance coverage; the
taxpayers contended that they had paid unusually high pre-
miums in an effort to make a contribution along with their
purchase of insurance. We upheld the Commissioner’s dis-

- allowance of the partial deductions because the taxpayers had

failed to demonstrate, at & minimum, the existence of com-
parable insurance policies with prices lower than those ¢ the
policy they had each purchased. In so doing, we stressed
that “lt]he sine qua mom of a charitable contribution is a
transfer of money or property without adequate consider-
ation.” Id., at 118 (emphasis added in part).’

“In light of this understanding of § 170, it is readily apparent
that petitioners’ payments to the Church do not qualify as
“contribution(s] or gift[s].” As the Tax Court found, these
payments were part of a quintessential quid pro gquo ex-
change: in return for their money, petitioners received an
identifiable benefit, namely, auditing and training sessions.
The Church established fixed price schedules for auditing snd
training sessions in each branch ehureh; it calibrated particu-
lar prices to auditing or training sessions of particular lengths
and levels of sophistication; it returned a refund if auditing
and training services went unperformed; it distributed “ac-
count cards” on which persons who had paid money to the

~ Church could monitor what prepaid services they had not yet

claimed; and it categorically barred provision of auditing or
training sessions for free.’ Each of these practices reveals
the inherently reciprocal nature of the exchange. = . .

. Petitioners do not argue that such a structural analysis is
inappropriate under § 170, or that the external features of the
auditing and training transactions do not strongly suggest a
quid pro quo exchange. Indeed, the petitioners in the con-
solidated Grakam case conceded at trial that they expected
to receive specific amounts of auditing and training in return
for their payments. 822 F. 2d, at 850. Petitioners argue in-
stead that they are entitled to deductions because a quid pro
quo analysis is inappropriate under § 170 when the benefit a
taxpayer receives is purely religious in nature. ~ Along the
same lines, petitioners claim that payments made for the
right to participate in a religious service should be auto-

" matically deductible under § 170.

We cannot accept this statutory argument for seversl rea-

“sons. First, it finds no support in the language of § 170,
“Whether or not Congress could, consistent with the Estab-

A AR bl e et ot A o et A -

lishmentChuse.providcforthennmmﬁcdedneﬁWityofa
paymentnndetoadmrchmateithumnﬁdm
beneﬁtsorgnmnteuaemtcanliﬁmm,thtiu
. choice Congress has thus far declined to make. Instead,
Congreuhnspedﬂedthatamentwunmﬁonop-
erated exclusively for religious (or other ) pur-
. poses is deductible only if such a payment is a “contribution
or gift.” 26 U. S. C. §170(c). The Code makes no special
prefereneeforpuymentsmadeintheexpmﬁcnotnﬁmw
-religious benefits or access to a religious service. Foley v.
Commiadqmoflntawkmm,mnzd%”(w
1888) (Newman, J., dissenting), cert. pending, No. 88-102.
The House and Senate Reports on §170, and the other legis-
lative history of that provision, offer no indication that Con-
’gress’ﬁilurewemctnnhapnfenheewu‘movenight.
Second, petitioners’ deductibility proposal would expand

the charitable contribution deduction far beyond what Con--
gress has provided. Numerous forms of payments to eligible
donees plausibly could be categorized as providing a religious

beneﬁtorassecm-ingaecmtoarel'm'mmb., For ex-
ample, some taxpayers might regard their tuition payments
to parochial schools as ganerating a religious benefit or as se-

-curing access to a religious service; such payments, howeéver,

have long been held not to be charitable contributions under
§170. 844 F. 2d, at 88, citing Winters v Commissioner of
Internal Revenue, 468 F. 2d 778 (CA2 1972); see id., at 781

~ (noting Congress’ refusal to enact legislation permitting tax-

payers to deduct parochial school tuition payments). Tax-
payers might make similar claims about payments for church-

sponsored counseling sessions or for medical care at church-

G:‘mm tetga hospitals that otherwise might not be deductible.
iven that, under the First Amendment, the IRS can reject
otherwisevalidclaimsofreligiousbeneﬁtonlyonthemund
that a taxpayers’ alleged beliefs are not sincerely held, but
not on the ground that such beliefs are inherently irreligious,
see UMSMWV.BM,U.S.?S(!M),WW
ing tax deductions would likely expand the charitable con-
tribution provision far beyond its present size. We are loath
toeﬁectt}ﬁsresultinthelbunoeoflupporﬁve
intent.
(1982). - : \ S
F‘inaﬂy,thededucﬁonpeﬁﬁonmmkmichtrﬁnmb-
lems of entanglement between churc) and state. If framed
as a deduction for those payments ger.crating benefits of a re--
ligious nature for the payor, petitioners’ proposal would inex-
orably force the IRS and reviewing courts to differentiate
“religious” benefits from “secular” ones. If framed as a de-

dpcﬁonforthmpnymmhmdeinmnecﬁonwlthuﬂi— ‘
gious service, petitioners’ proposal would force the IRS and

the judiciary into differentiating !
“secular” ones. We need pass rno judgment now on the con-
stitutionality of such hypothetical inquiries, but we do note
that “pervasive monitoring” for “the subtle or overt presence
of religious matter” is a central danger against which we have

held the Establishment Clsuse guards. Aguilar v. Felton, .

473 U. 8. 402, 413 (1985); see also Widmar v, Vincent, 454

U. 8. 263, 272, & 11 (1981) ({TJhe University would risk -

greater ‘entanglement’ by attempting to enforce its exclusion
of ‘religious worship’ and ‘religious speech’ than by open-
ing its forum to religious as well as nonreligious speakers);
of. Thomas v. Review Bd. of Indiana Employment Security
Div,450 U.S. 707, 716 (188Y), . e
Accordingly, we conciude that petitioners’ payments to the
Church for auditing and training sessions are not “contri-:
bution[g] or gifts]” within the meaning of that statutory

Lo SRR | ¢ B LR
_ We turn now to petitioners’ constitutional elaims based on-
the Establishment Clause and the Free Exercise Clause of,
the First Amendment. , T

g
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Cf. United States v. Lee, 455 U. S. 252, 259-261 .
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. - Petitioners srgue that denying their requested deduction
-violates the Establishment Clause in two respects. First,
170 is said to create an unconstitutional denominational
preference by according disproportionately harsh tax status
to those religions that raise funds by imposing fixed costs for
participation in certain religious practices. Second, §170 al-
legedly threatens governmental entangiement with religion
_becanse it reqmres the IRS to entangle itself with religion by

enguging in “supervision of religlons beliefs and practices”
md “valuation of religious services.” Brief for Petitioners

OurdecinoninLanonv Valcnte 456 U. S. 228 (1982),

supplies the analytic framework for evaluating petitioners’ -

contentions. Larson teaches that, when it is clrimed that a
" denominational preference exists, tae initia! inquiry is
whether the law facially differentiates among religions. - If
no such facial preference exists, we proceed to apply the cus-
tomary three-pronged Establishment Clause inquiry derived
from Lemon v. Kurtzman, 403 U. S. 60Z (1971).
" Thus analyzed, §170 easily passes constitutional muster.
The line which 170 draws betweer deductible and non-
deductible nayments to statutorily gualified organizations
does not differentiste among sects. Unlike the Minnesota
statute at issue in Larsom, which facially exempted from
- gtate regutnnon and reporting requirements only those reli-
gious organizations that derived more than half their funds
from members, §170 makes no “explicit and deliberate dis-
tinctions between different religious organizations,” 456
U. S., st 246-247, n. 23, applying instead to all religious
enutiu

Sechonl?OahoeomportswiththeLmtest. First,
thereisnoallegmonthstﬂmmbomofammustorehmon
in general or Scientology in particular. . Cf. Larson, 456
U. 8., at 254-255 (history of Minnesots restriction reveals
bhostility to “Moonies” and intent to “get at . . . people that
are running around airports”). The provision m neutnl both
in design and purpose,

Second, thepnmaryeﬂectof!l'm—encoungmgglfato
charitable entities, including but not limited to religious orga-
nizations —is neither to advance nor inhibit religion. It is
not alleged here that § 170 involves *“{dJirect government ac-
tion endorsing religion or a i religious practice.”
Wallace v. Jaﬁru, 472 U. S. 88, 69 (1985) (O'CONNOR, J.,
concwrring in judgment). It may be that a consequence of

. the quid Pro quo orientation of the “contribution or gift” re-
quirement is to impose a disparate burden on those charitable
and rehmoul groups that rely on sales of commodities or
services as 2 means of fund-raising, relative to those groups
that raise funds primarily by soliciting unilateral donations.
But 2 statute primarily having a secular effect does not vio-
late the Establishment Clause merely because it “happens to
coincide or harmonize with the tenets of some or all reli-
gions.” McGowan v. Maryland, 366 U. S. 420, 442 (1961);
see also Bob Jones University v. United States, 461 U. S.
574, 604, n. 30 (1988). )

Third, § 170 threatens no excessive entanglement between
church and state. To be sure, ascertaining whether a pay-
menttoarehpous institution is part of a quid pro_quo trans-
action may require the IRS to ascertain from the institution

- the prices of its services and commodities, the regularity
- with which payments for such services and commodities are
" waived, and other pertinent informatioin about the transse-
,tion. But routine regulatory interzction which involves no
inquiries into religious doctrine, see Prasbyterian Church in
U. 8. v. Mary Elizabeth Blue Hull Mr.. Presb. Church, 393
U. 8. 440, 451 (1969), no delegation of state power to a reli-
gious body, see Larkin v. Grendel’s Den, Inc., 459 U. 8. 116

» #(1982), and no “detailed monitoring and close administrative

*cintact” between secular and religious bodies, see Aguilar,

Baily Appellste Report -~ R £ €
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473 U. S., at 414, does not of itself violate the nonentangie-
menteommand. SeeTonyandSmAIamFoundaan
tecretary of Labor, 471 U. 8. 290, 305-306 (1985) stating
thummnunglemtprmdph“dmnoteumptmﬁgms
cwﬁmmmmmmwwﬁﬁtyum
impechom and building and zoning regulations” or the
recordkeeping requirements of the Fair Labor Standards
Act) (citation omitted) As we have observed, it is petition-
ers’ interpretation of § 170, requiring the Government to dis-

‘tinguish between “secular” and “religious” benefits or serv-
jces, which may be “fraught with the sort of entanglement . .

that the Constitution forbids.” Lemon, 408 U. S., at 620.
Nor does the application of §170 to rehglous practices
require the Government to place 8 monetary value on par-
ticular religious benefits. As an initial matter, petitioners’
¢laim here raises no need for valuation, for they have alleged
only that their payments are fully exemptfromaqmdmo
quo analysis —not that some portion of these payments is de-
ductible because it exceeds the value of the acquired service.
(Of. American Bar Endowment, 477 U. S., at 117 (describing
“dual character” payments) (citing, énter alia, Rev. Rul
$8-432, 1968-2 Cum. Bull. 104, 105); see n. 10, supra. In
any event, the need to ascertain what portion of a payment
was a purchase and what portion was a contribution does not
ineluctably create entanglement problems by forcing the gov-
ernment to place & monetary value on a refigious henefit. ' In
eases where the economic value of 2 good cr service is elu-
give—where, for example, no comparable good or service is
‘sold in the marketplace—the IRS has eschewed benefit-
focused valuation. Instead, it has often employed as an al-

. ternative method of valuation an inquiry into the cost (if any)

to the donee of providing the good or service. See, ¢. g.,
Oppewal v. Commissioner of Internal Revenue, 468 F. 2d
1000, 1002 (CA1 1972) (eost of providing a “religiously-ori-
ented” education); Winters v. Commissioner of Internal Rev-
onus, 468 F, 2d T78 (CA2 1972) (same); DeJong v. Commis-
sioner of Internal Revenue, 309 F. 2d 378 (CA9 1962) (same),
‘This valuation method, while requiring qualified religious in-
stitutions to disclose relevant information about church costs
to the IRS, involves administrative inquiries that, as a gen-
eral matter, “bear no resemblance to the kind of government

surveillance the Court has previously held to pose an intoler- .

able rizk of government entanglement with religion.” Tony
and Susan Alamo Foundation, supra, at 805; f. Lemon, 403
1. 8., at 621-622 (school-aid statute authorizing government
xnspecnon of parochial school records created impermissible
“intimate and continuing relationship between church and
state” because it required State “to determine which expen-
ditures are religious and which are secular”),®

B . -
Petitioners also contend that disallowance of their § 170 de-

ductions violates their right to the free exercise of religion

by “phc'ing] a heavy burden on the central practice of Sci-
entology.” Brief for Petitioners 47. The precise nature of
this claimed burden is unclear, but it appears to operate in
two ways. First, the deduction disellowance is zaid to deter
adherents from engaging in auditing and training sessions.
Becond, the deduction disallowance is said to interfere with
observnweofthedommenfcxchm which mandates
ethty of an adherent's “outflow” and “inflow.” -

" The free exercise inquiry asks whether govemment has

placed a substantial burden on the observation of a central
religious belief or practice and, if so, whether a compelling
fgovernmental interest justifies the burden. Hobbie v. Un-

smployment Appeals Comm’n of Fla., 480 U. 8. 186, ——.
1’1987),1'hmmv Review Board, 450 U. 8., lt717-719- Wis-~

consin v. Yoder, 406 U. S, 205, w-mum) It is not -
within ﬂlejudxcialkentoquestwn the centrality of

“beliefs or practices to a faith, orthevdidltyolpmﬂarhh-
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gants’ interpretations of thoce crecds. Thomas, supru; st
T16. 'We do, however, have doubts as to whether the alleged
burden imposed by the deduction disallowance on the Scien-
tologists’ practices is a substantial one. Neither the pay-

- ment nor the receipt of taxes is forbidden by the Scientology

“faith generally, and Scientology does not proscribe the pay-
‘ment of taxes in connection with auditing or training sessions
specifically. Cf. United States v. Lee, 455 U. S. 252, 257

- (1982). Any burden imposed on auditing or training there-

fore derives solely from the fact that, as a result of che deduc-
tion denial, adherents have less money available to gain ac-
cess to such sessions. This burden is no different from that
imposed by any public tax or fee; indeed, the burden imposed
by the denial of the “contribution or gift” deduction would
seem to pale by comparison to the overall federal income tax
burden on an adherent. Likewise, it is unclear why the doe-
trine of exchange would be violated by a deduction disallow-
ance 8o long as an adherent is free to equalize “outflow” with
“inflow” by paying for as many auditing and training sessions
88 he wishes, See 822 F. 2d, at 850853 (questioning sub-
 stantiality of burden on Scientologists); 819 F. 2d, at
12221225 (same). . L

* In any event, we need not decide whether the burden of
disallowing the §170 deduction is a substantial one, for our
decision in Lee establishes that even ¢ substantisl burden
would be justified by the “broad pub'ic interest in maintain-
ing a sound tax system,” fres of “riyriad exceptions flowing
from a wide variety of religious beliefs.” 455 U, S., at 260,
In Lee, we rejected an Amish taxnayar’'s claim that the Free
‘Exercise Clause commanded his exenption from Social Secu-
rity tax obligations, noting that “ft]he tax system could not
function if denominations were aliowed to challenge the tax
system” on the ground that it operated “in a manner that vio-
lates their religious belief,” Ibid. That these cases involve
federal income taxes, not the Social Security system, is of
no consequence. Jbid. The fact that Congress has siready
crafted some deductions and exemptions in the Code also is of

" no consequence, for the guiding principle is that a tax “must

be uniformly applicable to all, except as Congress provides
explicitly otherwise.” Id., at 261 (emphasis added). In-
deed, in one respect, the Government’s interest in avoiding
an exemption is mere powerful here than in Lee; the claimed
exemption in Lee stemmed from a specific doctrinal obligation
not to pay taxes, whereas petitioners’ claimed exemption
stems from the contention that an incrementally larger tax
burden interferes with their religious activities. This argu-
ment knows no limitation. We accordingly hold that peti-
tioners’ free exercise challenge is without merit.
- N Iv -
We turn, finally, to petitioners’ assertion that disallowing
their claimed deduction is at odds with the IRS’ lo di
practice of permitting taxpayers to deduct payments made to
other religious institutions in connection with certain reli-
gious practices, Through the appellate stages of this litiga-
tion, this claim was framed essentially as one of selective
_prosecution. The Courts of Appeals for the First and Ninth
Circuits summarily rejected this claim, finding no evidence

of the intentional governmental discrimination necessary to

support such a claim. 822 F. 2d, at 853 (no showing of “the
type of hostility to a target of law enforcement that would
support & claim of selectiva enforcement™); 819 F. 2d, at 1223
{no “discriminatory intent” proved). :
In their arguments to this Court, petitionérs have shifted

_emphasis. They now make two closely related claims.

First, the IRS has accorded payments for auditing and train-
ing disparately harsh treatment compared to payments to
other churches and synagogues for their religious services:
.Recognition of s comparable deduction for auditing and train-

ing payments is necessary to cure this administrative in-
consistency. Second, Congress, in modifying §170 over the
-.years, has impliedly acquiesced.in the deductibility of pay-
ments to these other faiths; because payments for auditing
and training are indistinguishable from these other pay-
ments, they fall within the principle acquiesced in by Con-
gress that payments for religious services are deductible
under §170. ‘ - '
Although the Government demurred at oral argument as to
_whether the IRS, in fact, permits taxpayers to deduct pay-
ments made to purchase services from other churches and
synagogues, Tr. of Oral Arg. 30-81, the Commisaioner’s peri-
odic revenue rulings have stated the IRS’ position rather
clearly. A 1971 ruling, still in effect, states: “Pew rents,
building fund assessments, and periodic dues paid to a church
+'+ . are all methods of making contributions to the church,
and such pasyments are deductible as charitable contributions
within the limitations set out in section 170 of the Code.”
Rev. Rul. 70~47, 1970-1 Cum. Bull. 49 (superseding A.R.M.
2, Cum. Bull. 150 (1919)). We also assume for purposes of
argument that the IRS also allows taxpayers to deduct “spec-
ified payments for attendance at High Holy Day services, for
tithes, for torah readings and for memorial plaques.” Foley
v. Commissioner, 844 F. 24, at 84, 96. o
The development of the present litigation, however, makes
it impossible for us to resolve petitioners’ claim that they
have received nnjustifiably harsh treatment compared to ad-
herents of other religions. The relevant inquiry in determin-
ing whether a payment is a “contribation or gift" undar § 170
is, as we have noted, not whether the payment secures reli-
gious benefits or access to reiigious services, but whether the
transaction in which the peyment is involved is structured as
% quid pro quo exchange. To meke such a determination in.
this case, the Tax Court heard testimony and received docu-
mentary proof as to the terms and structure of the auditing
and training transactions; from this evidence it made factual
findings upon which it based its eonclusion of nondeductibil-
ity, a conclusion we have held consonant with $170 and with
Perhaps because the theory of administrative inconsis-
_ tency emerged only on appeal, petitioners did not endeavor
at trial to adduce from the IRS or other sources any specific
evidence about other religious faiths’ transactions. The IRS'
revenue rulings, which merely state the agency’s conclusions
- a8 to deductibility and which have apparently never been re-
viewed by the Tax Court or any other judicial body, also pro-

~ vide no specific facts about the nature of these other faiths’

transactions. ‘In the absence of such facts, we simply have

no way (other than the wholly illegitimate one of relying on

our personal experiences and observations) to appraise accu-
rately whether the IRS’ revenue rulings have correctly ap-
plied 2 quid pro quo analysis with respect to any or all of the
religious practices in question. We do not know, for exam-

ple, whether payments for other faiths’ services are truly .

obligatory or whether any or all of these services are gener-
ally provided whether or not the encouraged “mandatory”

payment is made, S c
The IRS’ application of the “contribution or gift” standard
may he yight or wrong with respect to these other faiths, or it
may b i:xht with raspact to some religious
wrong with respect to others, It may
these payments are appropriately classified as partially de-
-ductible “dual payments.” With respect to those religions

_ where the structure of transactions involving religious serv-.
ices is established not centrally but by individual congrege-
- tions, the proper point of reference for a quid pro quo analy-

sis might be the individual congregation, not the religion as a
whole, Onlyuponamperfamdreeudeouldnmke‘

practices and
be that some of

B
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K 'thesg determinations. Absent such a record, we must reject

- petitioners’ administrative consistency argument. ®

~_ Petitioners’ congreasional acquiescence claim fails for simi-

lar reasons. Even if one assumes that Congress has acqui-

- eaced in the IRS’ ruling with respect to “{p)ew rents, build-
ing fund assessments, and periodic dues,” Rev. Rul. 70-47,
1970-1 Cum. Bull. 49, the fact is that the IRS’ 1971 ruling

_articulates no broad principle of deductibility, but instead
merely identifies as deductible three discrete types of pay-

ments. * Having before us no information about the nature or

structure of these three payments, we have no way of dis-
cerning any possible unifying principle, let alone whether
such a principle would embrace payments for auditing and
training sessions. o ,

r

For the reasons stated hei-14. the judgments of the Courts
of Appeals are hereby o

JUSTICE BRENNAN and Jusﬁcm KENNEDY took no purt in
‘the consideration or decision of these cases. -

“+Section 170 provides in pertinent part:
" “(a) Allowance of deduction -
*(1) General Rule .
- “There shall be allowed as a deduction any charitable contribution
(as defined in subsection (¢)) payment of which is made within the tax-
. able year. A charitable contribution shall be allowable as a deduction
only if verified under regulations prescribed by the Secretary.

-*(¢) Charitable contribution defined :
“For purposes of this section, the term “charitable contribution”
means a contribution or gift to or for the use of—

“@) A corpoxjﬁon. trust, or community chest, fund, or foumda-". insurance. 477U. 8., at 118.

“tion— ;
“(A) created or organized in the United States or in any possession
thereof, or under the law of the United States, any State, the District
of Columbia, ¢r any possession of the United States; -
“(B) organized and operated exclusively for religious, charitabie,
scientific, literary, or educational purposes, or to foster national or in-

ternational amateur sports competition (but only if no part of its activi- -

ties involve the provision of athletic facilities or equipment), or for the
prevention of cruelty to children or animals;
} *(C) no part of the net earnings of which inures to the benefit of any
" private shareholder or individual; and

(D) which is not disqualified for tax exemption under section

501(cX3) by reason of attempting to influence legislation, and which
» . does not participate in, or intervene in (including the publishing or
- - distributing of statements), any political campaign on behalf of any
candidate for public office. . , ." '
* Auditing is aiso thn a8 “processing,” “counseling,” and “pastoral’
. counseling.” "83 T. C. 575, 577 (1984), aff'd, 822 F. 24 544 (CA9 198).

*The petitioner m No. 87-963, Robert L. Hernandez, was denied a de-

duction of §7,338 and was assessed a tax deficiency of $2,245 for 19681. 819
F.2d 1212, 1215(CA11987). Of the petitioners in No. 87-1616, Katherine -

Jean Graham was denied a deduction of $1,682 and was assessed a tax def-
ciency of $316.24 for 1972; Richard M. Hermann was denied a tax deduction
of $3,922 and was assessed a tax deficiency of $803 for 1975; and David
" Forbes Maynard was denied a deduction of $5,000 (including a carryover of
$2,385 for contributions made in 1976) and was assessed a tax deficiency of
$648 for 1977. 83 T. C., at 576579, aff'd, 822 F. 2d 844 (CA9 1967).

14

© “The stipulation allowed the Tax Couwrt to avoid having to decide
whether the particular branches to which payments were made in these

cases qualified under § 170(cX2) and § 501(cX3) of the Code s tax-exempt

organizations entitled to receive charitable contributions, 1In a separate
“case decided during t.hé’p%ndcncyofthisﬁﬁgsﬁon, the Tax Court held that
themothqrchurd:incmfmhdidmtqualityuam-exempt i

- tion under §501(ck3) for the years 1970 through 1972 because it had di-
venadpmﬁtatoitafwndorlndotm,hadeompindtoimpedeeoﬂedm

~

'of its taxes, and had conducted almost all activities for's commercial pur-

. poss. Chxreh of Scientology of California v. Commissioner, 83 T, C. 881

-(1884). The Court of Appeals for the Ninth Cireuit afirmed, basing its
decision solely on the ground that the Church had diverted profits for the
use of private individuals. 1t did not address the other bases of the Tax
Court's decision. Church of Sei of California v. Commissioner of
Internal Revenue, 823 F'. 24 1310 (CA9 1967), cert. denied, 486 U. 8. ——

‘Compare Christiansen v. Commissioner of Internal Revenxe, 843 F.
24 418 (CA10 1988), (holding payments not deductible) cert. pending,
No. 87-2023; Miller v. IRS, 829 F. 2d 500 (CA4 1987) (same), cert. pend-
ing, No. 87-1449 with Neher v. Commissioner of Internal Revenue, 852 F.
£d 848 (CA6 1988) (holding psyments deductible); Foley v. Commiasioner
of Internal Revenue, 844 F. 2d 94 (CA2 1988) (same), cert. pending,
No. 88-102; Staples v. Commissioner of Internal Revenue, 821 F. 2d 1324
(CAS 1987) (same), cert. pending, No. 87-1382. The rulings for the tax-

payer in the Neher, Foby,mdsmplaeuumtedunmmmry.meon- :

stitutional,

*The charitable transfer must be made to a qualified recipient, § 170(c),
withinmunbbynr.!lmxn.mdeommdanho:quﬂﬁedmp-
erty, 26 U. S. C. $§170(e)~(h) (1962 ed and Supp. IV), not exceeding
a specified percentage of the taxpayer’s income in the year of payment
or (where a carryover is permitted) in subsequent years. 26 U. S. C.
§5 170(b), 170(d) (1982 od and Supp. IV). :

'mpmﬁmdﬂmhmmﬁmﬁngmum“‘iﬁq”mmuyud-
m.mmmo{mcm,um).wmmntm-m
eally to §170. Section 162(b) provides, in pertinent part, that & taxpayer
mlynotdadnauntndoorb\uixmexpcmeu“m&ibuﬁonorﬂt'
which would have been deductibie under § 170 were it not for the fact that
thltaxpnyuhddnadywthemﬁmumamount(mmmdu;per-
centage of income) which § 170(b) permits to be deducted. .

"lhnhuxpnyuinAWuBcrEudmomcuwhohddlmon#
strated the existence ofa um insurance program failed to show
mumm«mmwmummmwm

*The Tax Court referred to a Church policy directive which stated:
“1. PROCESSING MAY NEVER BE GIVEN AWAY BY AN
ORG. Processing is too expensive to deliver.

*9. ONLY FULLY CONTRACTED STAFF IS AWARDED
FREE SERVICE, AND THIS IS DONE BY INVOICE AND.
LEGAL NOTE WHICH BECOMES DUE AND PAYABLE IF THE
CONTRACT IS BROKEN.” Graham v. Commiseloner, 83 T. C., at
5T1-578, n. 8. : .

*Petitioners have not argued here that their payments qualify as “dual
payments” under IRS regulations and that they are therefore entitied to a
partial deduction to the extent their payments exceeded the value of the
benefit received. See American Bar Endowment, 477 U. 8., at 117 (cit-

* ing Rev. Rul. 67-246, 1967-2 Cum. Bull. 104). - We thus have no occasion

todeddethiail}“e.

"' “First, the statute must have a secular legislative purpose; second, its
principal or primary effect must be one that neither advances nor inhibits
religion, Board of Education v. Allen, 392 U. S. 236, 243 (1968); finally,
the statute must not foster ‘an excessive governmerital entangiement with
religion.’ Walz [v. Tax Comm'n, 397 U. §. 664, 674 (1970)).” Lemon v.
Kug;.mcn. 408 U. S., &t 612-613, quoted in Larson v. Valente, 456 U. S.,
at - . y .

*We do not rule out the poseibility that, under the circumatances of
flpuﬂeulnm.umSinqukyunderllmintoau!igimMnﬁon's
expeuumichtnhegat«n_nglemmtpmblms.‘ Because petitioners’ claim
Decessitates no valustion inquiry, however, we need only decide here that
mmmmmmnmwmmmm
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'Mmmﬁnnwﬂnﬂ quamnudmgddm
package” recently fssued by an IRS official requires deductibility of
ments for auditing and training sessions. Roﬁuﬂngtotbemmmlm
_ onpew rents, the brochure states that “fixed payments for similar religious
services” are fully deductible. See IRS Official Explains New Examina-
‘tion-Education Program on Charitable Contributions to Tax-Exempt Orga-
“nizstions, B. N. A. Daily Tax Report for Executives, J-1, J-3 (Sept. 26,
1988) (cited in Reply Brief for Petitioners 6). In ascertaining the IRS’ jus- -
tifications for its administrative pructice, however, our practice is to rely
on the agency’s official rulings, not on the unofficial interpretations ¢f par-
ticular IRS officials. In any event, the brochure on which petitioners rely
was not included in the record before the Tax Court or the courts of ap-
mmmmmumwwmuwnm

.SUPREME COURT OF THE UNITED STATES

Nos. 87-963 AND 87-1616

ROBERT L. HERNANDEZ, PETITIONER

v
COMMISSIONER OF INTERNAL REVENUE

ON WRIT OF CERTIORAR!I TO THE UNITED STATES COURT OF
APPEALS FOR THE FIRST CIRCUIT

KATHERINE JEAN GRAHAM ET AL., PETITIONFRS
87-1616
COMMISSIONER OF INTERNAL REVENUE

“ON WRIT OF CERTIORARI TO THE U’NITED STA‘I'ES COURT OF
APPEALS FOR THE NINTH CIRCUI™

{Yune 5, 1089)

JUSTICE O’CONNOR, with whom Jusi'xcn ScCALIA joins,
dissenting. ]
- The Court today acquiesces in the decision of the Internal
Revenue Service (IRS) to manufacture a singular exception
‘to its 70-year practice of allowing fixed payments indistin-

guishable from those made by petitioners to be deducted as

charitable contributions. Because the IRS cannot constitu-
tionally be allowed to select which religions will receive the
benefit of its past rulings, I respectfully dissent.

The cases before the Court have an air of artificiality about
them that is due to the IRS’ dual litigation strategy against
the Church of Scientology. As the Court notes, ante, at 5,
n. 4, the IRS has successfully argued that the mother Church
of Scientology was not a tax-exempt organization from 1970

to 1872 because it had diverted profits to the founder of
". Scientology and others, conspired %0 impede collection of its
taxes, and conducted almost all of its activities for a com-
mercial purpose. See Church of Scientology of California v.
Commissioner, 83 T. C. 881 (1984), aff'd, 828 F. 2d 1810
(CA9 1987), cert. denied, 486 U. S. —— (1888). In the cases _
" “before the Court today, however, the IRS decided to contest
the payments made to Scientology under 26 U. S. C. $170
. rather than challenge the tax-exempt status of the various
branches of the Church to which the payments were made.
According to the Solicitor General, the IRS challenged the
‘payments themselves in order to expedite matters. Ty. of
Oral Arg. 26-29. See also Neher v. Commissioner, 852 F.,
2d 848, 850-851 (CAS 1988). As part of its litigation strat-
egy in these cases, the IRS agreed to several stipulations
_ which, in my view, necessarily determine the proper ap-
“proach to the questions presented by petitioners. =~
The stipulations, relegated to a single sentence by the
Court, ante, at 4, established that Scientology was at all rele-
vant times a religion; that each Scientology branch to which
‘payments were made was at all relevant times a “church”
- within the meaning of §170(b)(1XA)(); and that Scientology
was at all times a “corporation” within the meaning of
§170(c)(2) and exempt from general income taxation under 26
. 8. C. §501(a).

See App. 83, 1152-53; 88 T. C. 675, 576

(1984), aff’d, 822 F. 2d 844 (CA9 1987) "As the Sohuwr
General recognizes, it follows from these stipulations that
Scientology operates for *‘charitable purposes’” and puts the
“public interest above the private interest.” Brief for
United States 30. See also Neher, 852 F. 2d, at 855, More-
over, the stipulations establish that the payments made by
petitioners are fixed donations made by individuals to a tax-
.exempt religious organization in ordér to participate in re-
ligious services, andmmtbuedon“marketprieunt
to reap the profits of a commercial m venture.”
Staples v. Commissioner, 821 F. 2d 1824, 1828 (CAS 1987,
cert. pending, No. 87-1882. The Tax Court, however, ap-’
pears to have ignored the stipulations. It concluded, per-
haps relying on its previous opinion in Church of Scientology,
M“Scxentolozy operates in a commercial manner in provid-
[mdnﬁngmdtrnmnz] In fact, one of its articulated
goalsistomﬂcemoney 83 T. C., at 6578. The Solicitor
General has duplicated thcemrhm, referring on numerous
occasions to the commercial nature of Scientology in an at-:
tempt to negate the effect of the stipulations. See Brief for
United States 18-14, 28, 25, &4.
ItmustbeemphmzedthatthemS’pwtionhenhmt

" based upon the contention that & portion of the knowledge re-

ceived from suditing or training is of secular, commercial,
nonreligious value. Thus, the denial of & deduction in these
mubgmnomembhneetothedenialoladoducﬁonfor
religious-school tuition up to the market value of the secu-
larly useful education received. Bee Oppewal v. Commis-
sioner, 468 F. 24 1000 (CA1 1972); Winters v. Commissioner, .
468 P, 24 778 (CA2 1972); DeJong v. Commissioner, 809 F.,
2d 878 (CA9 1962). Here the IRS denies deductibility solely
on the basis that the exchange is & quid pro qu., even though
the quid is exclusively of spiritual or religious worth. The
Govemnmtammmsumsinwhchﬂnshubeendom
before, and there are good reasons why.

Whenatupayerclnmsu & charitsble deductxonpartofa
fixed amount given to a charitable organization in exchange
for benefits that have a commercial value, the allowable por-
tion of that claim is computed by subtracting from the total
amount paid the value of the physical benefit received. Ifat
achantysale one purchases for $1,000 2 painting whose mar-
ket value is demonstrably no more than $50, there has been a
contribution of $950. The same would be true if one pur-
chases a $1,000 seat at a charitable dinner where the food is
worth $50. An identical calculation can be made where the
guid received is not a painting or s meal, but an intangible
such as entertainment, so long as that intangible has some

market value established in a noncontributory context.”

Hence, one who purchases a ticket to a concert, at the going

rate for concerts by the particular performers. makes & chari-

table contribution of zero even if it is announced in advance .

that all proceeds from the ticket sales will go to charity. The -

performers may have made a charitable contribution, but the
~ audience has paid the going rate for a show.

It becomes impossible, however, to compute the “contribu-
tion” portion of & payment to a charity where what is re-
ceived in return is not merély an intangible, but an intangible
(or, for that matter a tangible) that is not bought and sold
except in donative contexts so that the only “market” price
ageainst which it can be evaluated is a market price that
always includes donations. - Suppose, for example, that the'
charitable organization that traditionally solicits donations on
Veterans' Day, in exchange for which it gives the donor an'
imitation poppy bearing its name, were to establish s flat rule
that no one gets a poppy without a donation of at least $10.
One would have to say that the “market” rate for such.
poppies was $10, but it would assuredly not be true that

overyonewho"bonght"lpoppyformmadenoeontﬁbu-

ition. &mﬂarly ifonebnylathOuantapnyerbrwc.
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-soul—it would make no sense to say that no charitable con-
rate” for all prayer breakfasts (with equivalent bodily food) is °

-$100." The latter may well be true, but that “going rate”

tncludes a contribution. g
Confronted with this difficulty, and with the constitutional

. Ineeusity of not making irrational distinctions among taxpay-

+ers, and with the even higher standard of equality of treat-
ment among religions that the First Amendment imposes,
‘the Government has only two practicable options with regm'd’
to distinctively religious quids pro guo: to disregard them all,
or to tax them all. Over the years it has chosen the former

Congress enacted the ﬂnt dnritabig ebntn‘ﬁution exéeapo

“tion to income taxation in 1917. War Revenue Act of 1917,

ch. 63, §1201(2), 40 Stat. 830. A mere two years later. in

A.R. M 2, 1 Cum. Bul'. 150 (1919), the IRS gave its first

blessing to the deductions of fixed payments to religious
organizations as charitable contributions: .=

“IThhe distinction of pew rents, assessments, church

dues, and the like from basket collections is hardly war-

- ranted by the act. The act reads ‘contributions’ and

‘gifts.’ It is felt that all of these come within the two
- “In substance it is believed that these are simply
- methods of contributing although in form they may vary.
Is a basket collection given involuntarily to be distin-
guished from an envelope system, the latter being re-
garded as ‘dues” From a technical angle, the pew rents
may be differentiated, but in practice the so-called ‘per-
sonal accommodation’ they may afford is conjectural. It
is belisved that the real intent is to contribute and not f.o
hire a seat or pew for personal accommodation. In fact,
basket contributors sometimes receive the same accom-
modation informally.” _
The IRS reaffirmed its position in 1970, ruling that “[pjew
assessments and periodic dues paid to a

church . . . are all methods of making contributions to the

i

" church and such payments are deductible as charitable con-

tributions.” Rev. Rul. 70-47, 1870-1 Cum. Bull. 49. Simi-
larly, notwithstanding the “form” of Mass stipends as fixed
payments for specific religious services, see infra, at 7,

~ the IRS has allowed charitable deductions of such payments.

See Rev. Rul. 78-866, 1978-2 Cum. Bull. 241. _

These rulings, which are “official interpretation{s) of (the
tax laws] by the [IRS],” Rev. Proc. 78-24, 1978-2 Cum. Bull.
508, 504, flatly contradict the Solicitor General's claim that
there “is no administrative practice recognizing that pay-
ments made in for religious benefits are tax deduct-
ible.” Brief for United States 16. Indeed, an Assistant

- Commissioner of the IRS recently explained in a “question

and answer guidance package” to tax-exempt organizations
that “iln contrast to tuition payments, religious observances
generally are not regarded as yielding private benefits to the
donor, who is viewed as receiving only incidental benefits

." when attending the observances. The primary beneficiaries
are viewed az being the general public and members of the
" faith. Thus, payments for saying masses, pew rents, tithes,

and other payments involving fixed donations for similar reli-
gious services, are fully deductible contributions.” IRS Offi-
cial Explains New Examinntion-Education Program on Char-
itable Contributions to Tax-Exempt Organizations, B. N. A.
Daily Tax Report for Executives 186:J-1, 186:7-8 (Sept. 26,

1888). Alhough this guidance package may not be as au-

thoritative as IRS rulings, see anle, at 21, n. 18, in the

. absence of any coatrary indications it does reflect the

continuing adherense of the IRS to its practice of allowing
deductions for fixed payments for religious services.

. Ma_nbemdonbtthatathmwmeoftheﬂxedpay-

ments which the IRS has treated as charitable deductions, or

. 5 " wkich the Court assumes the IRS would allow taxpayers to -
“tribution whatever has occurred simply because the “going Ldeduct, ante, at 9, are as “inherently reciprocal,” ante, at

10, as the payments for suditing st issue here. In exchange
for their payment of pew rents, Christians receive particular
-seats during worship services. See Encyclopedic Dictionary
- of Religion 2760 (1979). ~ Similarly, in some synagogues at-
“tendance at the worship services for Jewish High Holy Days
-is often predicated upon the of & general admission
ticket or a reserved seat ticket. See J. Feldman, H. Fru-
Qhauf, & M. Schoen, Temple Management Manual, ch. 4, p. 10
(1884). Religious honors -such as publicly reading from
“Seripture are purchased or suctioned periodically in some
synagogues of Jews from Morocco and Syria. See H. Do-
brinsky, A Treasury of Sephardic Laws and Customs 164,
176177 (1886). Mormons must tithe ten percent of their in-
come &s & necessary but not sufficient condition to obtaining a
“temple recommend,” {. ¢., the right to be admitted into the
temple. See The Book of Mormon, 8 Nepni 24:7-12 (1921);
Reorganized Church of Jesus Christ of Latter Day Saints,
“Book of Doctrine and Covenants § 106:1b (1978); Corporation
of Presiding Bishop v. Amos, 483 U. S. 827, 830, n. 4 (1687).
A Mass stipend—a fixed payment given to a Catholic priest,
in consideration of whick he is obliged to apply the fruits of
the Mass for the intention of the donor—has similar over-
tores of exchange. - According to some Catholic theologians,
th’enatm'eofthepncthetweenapriutmdadmorwhopuyl
& Mass stipend is “a bilateral contract known as do ut facias.
Onepeuonagreestogivewhiletheothu‘putyamutodo
something in return.” 18 New Catholic Encyclopedia, Mass

Stipend, p. 716 (1967). A finer example of & guid pro quo

exchange would be hard tc formulate, ' o
~_"This is not a situation where the IRS has explicitly and af-
firmatively reevaluated its longstanding interpretation of
$170 and decided to analyze all fixed religious contributions
‘under a quid pro quo standard. There is no indication what-
ever that the IRS has abandoned its 70-year practice with ve-
.spect to payments made by those other than Scientologists.
In 1978, when it ruled that payments for auditing and train-
ing were not charitable contributions under §170, the IRS
did not cite—much less try to reconcile—its previous rulings
concerning the deductibility of other forms of fixed payments
for religious services or practices. See Rev. Rul. 78-189,
'1978-1 Cum. Bull. 88 (equating payments for auditing with
‘tuition paid to religious schools). ‘ .

‘Nevertheless, the Government now attempts to reconcile _

itaprevidusnﬂingswithitsdedsionhthesecambyulyinz

on a distinction between direct and incidental benefits in’

exchange for payments made to a charitable organization.
This distinction, adumbrated ss early as the IRS’ 1919 ruling,
‘recognizes that even a deductible charitable contribution may
generate certain benefits for the donor.© As long as the bene-
-fits remain “incidental” and do not indicate that the payment
‘was actually made for the “persona! accommodation” of the
donor, the payment will be 3ecuctible. It is the Govern-

ment’s view that the payments made by petitioners should
- not be deductible under §170 because the “unusual facts in
these cases . ... demorstrate that the payments were made
primarily for ‘personal accommodation.’” Brief for United

States 41. Specifically, the Solicitor General asserts that"

““the rigid connection between the provision of auditing and
‘training services and payment of the fixed price” indicates s
* quid pro quo relationship and “reflect{s) the value that peti-
tioners expected to receive for their money.” Id., st 16.
~There is no discernable reason why there is & more rigid
-connection between payment and services in the religious
practices of Scientology than in the religious practices of the
faiths described above.  Neither has the Government ex-
Plained why the benefit received by a Christian who obtains

7185 .
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" ticket, a Mormon who makes the fixed Ppayment necessary for
- - & temple recommend, or a Catholic who pays a Mass stipend,

is incidental to the real benefit conferred on the “general pub-
lic and members of the faith,” B. N. A. Daily Tax Report, at
186:J-8, while the benefit received by & Scientologist from

. suditing is a personal accommodation. If the perceived dif-
“ference lies in the fact that Christians and Jews worship in

congregations, whereas Scientologists, in a manner reminis-
cent of Eastern religions, see App. 78-83 (testimony of Dr.
Thomas Love), gain awareness of the “immortal spiritual

_being” within them in one-to-one sessions with auditors,

anle, at 2-3, such a distinction would raise serious Establish-
ment Clause problems. See Wallace v. Joffree, 472 U. 8.
88, 69-70 (1985) (opinion concwrring in judgment); Lynch v.
Donnelly, 465 U. S. €68, 687-689 (1984) (concurring opinion).
The distinction is no more legitimate if it is based on the fact
that congregational worship services “would be said any-

~ way,” Brief for United States 48, without the payment of a

pew rental or stipend or tithe by a particular adherent. The
relevant comparison between Scientology and other religions
must be between the Scientologist undergoing suditing or
‘training on one hand ard ihe congregation on the other. For
some religions the central importance of the congregation

.. _mchieves jegal dimensions. In Orthodox Judaism, for exam-
ple, certain worship services cannot be performed and Secrip-

ture cannot be read publicly without the presence of at Jeast
ten men. 12 Encyclopedia Judaica, Minyan, p. 67 (1971). If
payments for participation occurred in such a setting, would
the bensfit to the tenth man be only incidental while for the

. personal accommodation of the eleventk? In the same vein,

will the deductibility of a Mass stipend turn on whother there
are other congregants to hear the Mass? And conversely,
dowthefactthttthepaymentohﬁthebyauomonism
sbsolute prerequisite to admission to the temple make that

_ payment for admission a personal accommodation regardless

of the size of the congregsation? _ '
. Given the IRS’ stance in these cases, it is an understate-
ment to say that with respect to fixed paymer.s for religious

~ services “the line between the taxable and the immune has

been drawn by an unsteady hand.” United States v. Alle-

gheny County, 822 U. 8. 174,176 (1944) (Jackson, J.). This

is not a situation in which s governmental regulation “hap-
pens to coincide or harmonize with the tenets of some or all

. religions,” McGowan v. Maryland, 386 U. S, 420, 442 (se1),

but does not violate the Establishment Clause because it is
founded on a neutral, secular basis. See Bob Jones Univer-
sity v. United States, 461 U. S. 574, 604, n. 30 (1983).
Rather, it involves the differential application of a standard

- based on constitutionally impermissible differences drawn by .
* the Government among religions. - As such, it is best charac- - .
CERTIORARI TO THE UNITED STATES COURT OF A_P?m !vfbn

terized as a case of the Government “put{ting] an imprimatur
on [all but] one religion.” Gillette Y. United States, 401
U. 8. 487, 450 (1971). Thet the Government may not do.
The Court attempts to downplay the constitutional diffi-
culty created by the IRS' different treatment of other fixed

... -payments for religious services by accepting the Solicitor -
.. General's invitation to let the IRS make case-specific quid -
pro quo dsierminstions. See ante, at 20-21 (“The IRS' ap-

plication of the ‘contribution or gift’ standard may be right or
wrong with respect to these other faiths, or it may be right
withrespecttoaonmreligiousmcﬁcesandwrongwithre-

" - spect to others.”). Sse alss Brief for United States 41-42.
-~ As g practical matter, I d5 not think that this unprincipled
- ‘approach will prove helpfil. The Solicitor General was con-

fident enough in his brief to argue that, “even without mak-
ing a detailed factual inquiry,” Mormon tithing does' not
involve a quid pro quo arrangement. Id., at 48-44. * At oral

. Argument, however, the Solicitor General conceded that if it
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“the pew of his or her choice by paying a rental fee, a Jew who ‘was mandatary, tithing would be distinguishable from the

““ordinary case of church dues.” Tr. of Oral Arg, 86-87. If
the apmachmuestadbytheSolidw,rGeneuliuomdlea-

-ble and indefinite, it is not a panacea, and cannot be trusted

to secure First Amendment rights against arbitrary ineur-
sions by the Government. ’ :
‘Onamoreﬁmdmntallevel,theCourtmnottbjmits

responsibility to address serious constitutional problems by’

converting a violation of the Establishment Clause into an
“administrative consistency argument,” ante, at 21, with an
inadequate record. It has chosen to ignore both longstand-
» clearly articulated IRS practice, and the failure of
the Government to offer any cogent, neutral explanation for
the IRS’ refusal to apply this practice to the Church of
Scientology. Instead, the Court has pretended that what-
ever errors in application the IRS has committed are hidden
from its gaze and will, in any event, be rectified in due time.
In my view, the IRS has misapplied its longstanding prac-
tice of allowing charitable contributions under §170 in a way
that violates the Establishment Clause. It has unconstitu-
tionally refused to allow payments for the religious service of
suditing to be deducted as charitable contributions in the
same way it has allowed fixed payments to other religions to
be deducted. Just as the Minnesots statute at issue in
Larson v. Valente, 456 U. 8. 228 (1982), - discriminated
against the Unification Church, the IRS' application of the
guid pro quo standsrd here—and only here—discriminates
a_gainitel the Church of Scientology. I would reverse the deci-
sions below. ‘

'LABOR LAW | o
ERISA Terms Do Not Require Poyment .~
Of Unreduced Early Retirement Benefils

Cite as 89 Dally Journial DAR 7186
SUPREME COURT OF THE UNITED STATES
'MEAD CORP. v TILLEY Er AL,

. THE FOURTH CIRCUIT ~
No. §7-1868.  Argued February 22, 1989—Decided June 5, 1989

Under the Employee Retirement Income Security Act of 1974 (ERISA),

the Pension Benefits Guaranty Corporation (PBGC) guarant . es certain

- -nonforfeitable benefits provided by qualified defined benefit pension’

‘plans.  When an employer voluntarily terminates s single-employer
. defined benefit plan, all accrued benefits automaticlly vest, notwith-
standing the plan’s particular vesting provisions. Plan assets are then
distributed to participants in accordance with a six-category allocation
scheme set forth in §4044(a), which requires that plan administrators
first distribute ‘nonforfeitable benefits guaranteed by the PBGC,

§4044(a)(1~4); then “all other nonforfeitable benefits under the plan,” .

§ 4044(a)(5); and finally “all other benefits under the plan.” - § 4044(aX6).
A.ny‘remaining funds may be recouped by the employer. §4044(dX1)
- {A)." Respondents, five employees of the Lynthburgh Foundry Com-
pany (Foundry), formerly a wholly-owned subsidiary of petitioner Mead
Corp. (Mead), were covered by the Mead Industrial Salaried Retirement

-Plan (Plan), a single-employer defined benefit pian funded entirsly by
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